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Cyber-law of Copyright Protection and the Fair-Use
Doctrine: a Conflict Theory Approach for the Information
Systems Researchers
Abstract
This is a South African case in which some kind of justified divergence on the
use of cyber-digital copyright protected material of the author referred to as ‗fairuse‘ exists. What exactly is it and to what extent fair-use should be considered
fair according to the ‗fair-use doctrine‘? What may be the concomitant
permissibility between cyber-law of copyright protection and fair-use defence? Is
it treated on the basis of take-it-or-leave-it or is it a win-win situation? What does
our law say about this? In order to answer these questions, this study focused on
the effect of cyber-law of copyright on South African academic and research
institutions. This is in respect of the conflict arising between original authors and
Information Systems (IS) researchers regarding unauthorized uses of protected
digital works, arising from the misinterpretation of the use of digital information.
The study covered topics that include how cyber-law of copyrights has changed
access to works. It will also indicate what the effect of legislation is (or the lack
thereof) on fair-use vis-à-vis the copyright protection, all of these being exposed
to management of cyber-copyrights at the said institutions. Apart from a short
synopsis on the conflict, de minimis copying (copying small) and substantial
taking, it finally, also reflects, based on this theory, the fundamental conflict
theme as envisaged and propagated between both the copyrights and fair-use
contradistinction.
In order to realize all these, the research will also look into ways of circumventing
the possibility of infringement by not only extensively examining, through
hypothetical scenario, cyber-law of copyrights protection, but also examining the
fair-use defence. Empirical research in the faculty of Information and
Communication Technology (ICT) of Universities of Technology (UoT) has also
been conducted. The Study thus concludes by illuminating that as the IS
researchers fare with the impression that copyrights law is, to some extent, only
limited to printed and not digital information, the IS researchers, as are not legal
experts, need some form of legal orientation on the interpretation of copyrights
law in order to promote IS scholarship.
Keywords: Conflict Theory; Copyrights Infringement; Copyrights Protection; De
Minimis Copying; Fair Dealing; Fair-Use Doctrine; Substantial Taking.
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CHAPTER ONE: INTRODUCTION
1.1 OVERVIEW ON THE INTRODUCTORY CHAPTER
As a point of departure for this repertoire, there is first and foremost a dire
need of enquiry into the kind of dissertation this will be as to whether it is
an Information Systems (IS) research, legal research or both or perhaps
even none. In view of the ideas of some scholars and all others about
whom this question was looked into, there is undoubted confirmation that
this dissertation suffices as an IT-Law research and should henceforth, for
all purposes, be construed as such. Now, how this question alone was
answered paves a splendid journey of our adventurous exploring
expedition within the cyber-world, and having indicated this, a dire want for
more questions and answers with arguments and conflicts about what the
global background actually is for this research, will then be our baseline.
The background and formulation to the research problem, dissertation
argument, the purpose of the research, the research questions, data
validity and reliability including ethics and the limitations will be discussed.
After this discussion, we can already see that light at the end of this
tunnel. But first, let me take it incumbent upon myself to contextualize this
research before embarking on our tour.

1.1.1 Contextualization of the Study
There is a need to ascertain as to how I actually arrived at categorizing
this research as the one of IT Law before looking into the background of
the research problem.

A Conflict Theory Approach for the Information Systems Researchers
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1.1.2 Information Systems Research
The above concern is quite reasonable. For this reason, it is said to have
existed a concern as whether Information Systems (IS) should be viewed
as a scientific discipline (Khazanchi & Munkvold, 2000) as cited by
Kekwaletswe (2007). Others see IS merely as a subset of the varied
reference disciplines from which the field has borrowed, such as
Computer Science, Organizational Science and Legal Studies (Benbasat
& Weber, 1996), with claims leveled against IS research as being reactive
and impractical, resulting in limited relevance of research outcomes to IS
practitioners (Benbasat & Zmud, 1999; Ciborra, 1998; Kekwaletswe,
2007). The preceding issues are perpetuated by the cross disciplinary
nature of IS; that is to say, IS accommodates a cross-field multidisciplinary
foundation.
To confirm the preceding, IS should be understood from the outset to be an
organized collection of people, information, business process and information
technology that is designed to transform inputs into output (Bornstein, 2007;
Huber et al., 2007) through throughput in order to achieve a certain goal
without committing any crime in the cyberspace (Haag et al., 2004; Elgar,
2005; Spinello, 2006). This research is about two of the said disciplines,
namely IS and Law and, therefore, signifies that this research falls
squarely under IS and Legal research concurrently. In addition to the
aforesaid, the legal disciplinary component of this dissertation will briefly
be examined.

1.1.3 Law as a Sub-discipline of IS Research
A variety of approaches as to what actually constitutes law within IS
research necessitates contextualizing this study by, first and in addition to
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the above, providing a definition of IS within the context of a legal research
work. The IS field of study is broad since it is concerned with IS and their
relations with the organization and the people they serve (Land, 1986).
Kekwaletswe (supra) citing Galliers & Land (1987) rigidly confirms that
both IS academics and practitioners have increasingly begun to realize
that it is more appropriate to extend the focus of study to include
behavioural and organizational considerations, such as law (Galliers &
Land, 1987). In view of this, IS comprises three elements – application
system, task, and most specifically, human element.
Information Technology (IT) Law study focuses on dual specialization lying
somewhere between both IT and Law combining a little bit of each. Where
there is a human element, there must definitely be some kind of regulation
prescribed by the law (Scott et al., 2009: 3). This confirms the legal nature
of this dissertation as not only IT related but law discipline as well (Van der
Merwe, 2000; Brinson et al., 2001; Buys & Cronje, 2004). This view has
over the years long been recognized. In fact, for some time immemorial,
there has been a balancing equation between IT and Law (Dekker, 1603).
This contextualization will now be summarized hereunder.

1.1.4 Summary on the Contextualization of the Study
In order for this research to be construed an IT Law discipline, this section
has examined both the IS and legal research in view of the ideas of Dodge
& Kitchin (2001) and all of those others indicated above, and has
concluded that there is undoubted confirmation that this dissertation
suffices as an IT Law research and should henceforth, for all purposes on
the face of it, be construed as such. Having said that, it brings in a dire
want for perhaps enquiring about what the background actually is for this
research.
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1.2 BACKGROUND TO THE RESEARCH PROBLEM
Copyrighting has over quite a while become a subtly vexed issue amongst the
IS research communities, libraries and universities (TUT Report on Copyrights,
2009). In order for communities, including both the IS novice researchers and
the research champions alike, to be able to reliably contribute to the common
body of knowledge through their research contributions and most importantly
to circumvent infringement — although, to some extent, there exists some kind
of professionalism on their part — there still needs to be ascertained as to how
their interpretation of protection accorded by cyber-law of copyrights achieves
this goal (Masango, 2007).
To do this, it should be made clear from the outset that, the same as with
printed information, digital information in its totality, in the form of literary works
is protected by copyright law and licensing agreements (Croft, 2005) including,
most significantly, also the software by which the copyright holder‘s work can
be safeguarded and referenced electronically (Masango, id). A special kind of
focus is devoted to IS researchers with the Tshwane University of Technology
(TUT), the research location.
Although the South African (SA) government has been implementing
standards and strategies aimed primarily at the encouragement of IS research
and development, the stimulation of innovation, and pro-growth policies, and
also the fact that the Institutions of Higher Learning (IHL) recognize research
and development as one of the most crucial trilateral responsibilities within the
academic repertoire, the promotion of innovation on intellectual property (IP)
protection involves complex incentives for the copyright holder and has great
consequences for IS research in academic institutions and the e-libraries
through the Web (Maswanganyi, 2010: 555).
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This dissertation aimed to indicate how the IS, as compared to legal
researchers may have a misplaced understanding of the interpretation of
digital content protection on copyrighted works pro and con. From the IS
novice researchers‘ perspective in a South African IHL, this research
examined possible misinterpretation of copyright protection on literary works
impacting on the fair-use defence or fair dealing. What follows is the glossary
on collective vocabulary of the key concepts to this research, meant to help the
reader understand the terms as used for the purpose of this study.

1.2.1 Meaning and Purpose of Dissertation Title
The topic to this dissertation is ―Cyber-law of Copyright Protection and the
Fair-Use Doctrine: a Conflict Theory Approach for the Information
Systems Researchers‖. To define the meaning clearly and more logically,
this topic is here briefly analyzed according to the underpinning
subthemes as used in this dissertation. Cyber-law of Copyright Protection:
this is the phrase provided by this dissertation indicating the legal
protection accorded to the copyrights of original digital literary works. The
law accords the copyright holder this protection which is then limited by
common-law (Scott et al., 2009). The law also grants limited rights to nonowners of the work in certain uncircumscribed conditions to use that work,
especially for research purposes (Long, 2006). The Fair-Use Doctrine: this
should be understood as the legal principle where the law confers certain
rights to non-owners of the original work, to use that particular work, and
then treats that use as fair. Fair-use is also used here as another form of
defense or ground of justification.
A Conflict Theory Approach for the Information Systems Researchers: this
is what goes to the heart of this dissertation (Bergsten, 2001; Yoffie et al.,
2004). It essentially refers, in this dissertation, to the divergence from the
A Conflict Theory Approach for the Information Systems Researchers

Page 19 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

legal rules set out by copyrights law. Within this context, this is caused
primarily by the fact that IS researchers fare under a misconception which
makes them believe that unlawful digital copyrighting is not as punishable
as traditional copyrighting. In other words, there is a misguided belief that
the law may still tolerate digital copyrighting, hence terms such as fair-use
and substantial copying. The reason for this is attributable to the fact that,
in the absence of the use of anti-plagiarism software and licensing
agreements, one may always go away with it (Lehobye, 2010b). The
purpose here is to illuminate the pervasiveness of the copyright laws that
they apply uniformly for all the copyrights infringements. This means, in
other words, that the Information Researchers should keep abreast at all
times that even the slightest bit of digital information protection is
anywhere ubiquitous. This calls for the definition of the research key
terms.

1.2.2 Dissertation Key-word Glossary
These definitions are peculiar to the descriptions used in this dissertation and
form a collective vocabulary of the key concepts to this research study. It is,
therefore, hoped that the topic will best be understood if the terms making the
title are well defined.

1.2.2.1 Conflict
The clashing of ideas in respect of the various types of negative
social interaction that may occur within social relationships (for
example, arguments, criticism, unwanted demands or even hostility
in respect of fair-use or fair dealing of copyrighted material and
substantial

copying),

and

may

include

physical

violence

(Haferkamp & Neil, 2007). Social conflict describes the nature of
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conflict, the factors which escalate conflict and strategies which
may be used to de-escalate and settle conflict (Macdonald et al.,
2002). Within the context of this dissertation, conflict arises
between the IS researchers and copyright holders. This comes
about by the skepticism of uncertainty on substantial taking
(Bergsten, 2001; Yoffie et al., 2004).

1.2.2.2 Copyrights
Procedures whereby the originator of an electronically recorded works
acquires a series of rights over the works created, including copying,
publishing, performing, broadcasting and adaptation, for a determined
or determinable period of time. Copyright is, therefore, a set of
exclusive subjective rights granted to the author or creator of an
original work within the digital environment through the Web
(Woods et al., 1999).

1.2.2.3 Cyber-Law
Cyber-law is a body of statutes that regulate the relationship between
persons. In this case, copyright holders of the original works and the
secondary users, namely IS researchers, within the digital environment,
prescribing and providing for the limits of both positive and negative
rights and duties of these persons. These statutes are sometimes
territorial although there are normally no jurisdictional boundaries. They
also provide for, where necessary, some form of legal penalties and
relief based on infringement of these rights (Samuelson, 1995).
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1.2.2.4 De Minimis Copying
Copying of a small amount of copyright holder‘s copyright protected
works, of a non-commercial nature; allowed by law and thus, by the
University, within the digital environment. This term is derived from
Latin phrase ‗de minimis curat lex‘, meaning, the law does not
concern itself with trivialities (Baldwin, 2001).

1.2.2.5 Exclusive Rights
Section 16(1) of the Act (Act 98 of 1978) states that owner of
copyright has the exclusive right to exercise the following rights in
respect to the work, to: (a) copy the work; (b) issue copies of the
work to the public; (c) rent or lend copies of the work to the public;
(d) perform the work, show, or play the work in public (such as a
dramatic

work,

film

or

sound

recording

respectively);

(e)

communicate the work to the public; and (f) make an adaptation of
the work. Accordingly, an owner of copyright in a literary work (such
as a book or the text appearing on a page on a Web site), owns the
exclusive right to copy the work, and issues copies of the work to
the public, as these are amongst the acts which are restricted by
copyright (Lehobye, 2010a).

1.2.2.6 Fair Dealing Exemption
Clause in the cyber-law of copyrights that allows a secondary user
to copy otherwise protected works for the purposes of criticism,
review or private study (Masango, 2009).
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1.2.2.7 Fair-Use
Fair-use is characterized by using or dealing with the unauthorized use
of copyright holder‘s electronically copyrighted works observed the
law, including TUT copyright policy, to be as such. It provides for the
legal, non-licensed citation or incorporation of copyrighted material
in copyright holder‘s work (Lehobye, 2010a). The term fair-use is
construed a similar principle as fair dealing in some other countries
(Harper, 2004; Masango, 2009).

1.2.2.8 Infringement
Violation of subjective copyright protection and fair-use defence
through substantial taking of the copyright holder‘s works [in its
electronic format], as one‘s own with a devastatingly malicious
intent (Lehobye, 2010b).

1.2.2.9 Substantial Copying
Copying of a substantial part of copyright holder‘s work, — as one‘s
own which may be against the law and the TUT copyright policy —
and to some circumscribed extent, with a malicious intent of
pretending to be the original author (Lehobye, 2010b).

1.2.3 Summary on the Background to the Research Problem
This section illustrated the background to the research problem, defined the
dissertation topic avoiding obscurities and then gave brief definitions and
descriptions of the key words as used in this research forming the vocabulary
as would be understood in this dissertation holistically. Having said these with
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the reasonable hope that it would make sense, I now turn to the formulation of
the research problem in order to provide a leading pathway to making it logical.

1.3 PROBLEM FORMULATION
The justification of ―unauthorised‖ use of copyright protected material of the
author through the application of fair-use defence seems misplaced (Lehobye,
2010b). This is so having believed reasonably that IS researchers fare with
beliefs and misbelieves. The research conducted by ECIRFU (2007) has it
that, first, they believe that copying ‗bits and pieces‘ of digital literary works (de
minimis copying) is not necessarily entrenched within the cyber copyrights
protection. Second, they misbelieve that ‗substantial copying‘ is not subject to
this protection in its totality. This brings in the conflict to this research. The ipse
dixit here is the difficulty to determine to what extent the use should be
considered fair according to the fair-use doctrine. Following is the description of
the research problem.

1.3.1 The Research Problem
The kind of justified form of ‗unauthorised‘ fair dealing of copyrighted material
of the author exists. This is due to the misinterpretations of cyber-law of
copyrights protection that, because of this, warrants a meticulous attention.
The question that best illuminates the problem here is how should the ‗use‘ be
fair-if is the owner‘s bits and pieces of his protected works that have to be
freely and used by someone else without the former‘s permission? Put
differently, what amount is allowed to be copied and what not?
The impact of copying of copyright protected works (Bergsten, 2001; Yoffie et
al., 2004) and the rights of authors should be balanced (Cassidy, 2006). If
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not, the copyrights of authors, as a result of this misperception, will be
infringed. An abridged research problem then reads:
Misinterpretation of Cyber-law of Copyright Protection by IS researchers
at the University may impact negatively against Fair-Use Defense.
This brings in rather two simple questions as to where and how this be
considered a problem.
Before shooting to the investigation, it leaves much to be desired as to how the
researcher may be convinced that there are these alleged misinterpretations of
Cyber-law of Copyright Protection by IS researchers at the University. The
scenario that follows illuminates this situation.

1.3.2 Hypothetical Scenario
(Prof Pierre, Mogae and Tlou: Pseudo-names)
Sometimes around 2008 there were two IS junior lecturers, conditionally
employed, who both enrolled for the postgraduate degree in the
computing faculty under the supervision of Prof Pierre. Somewhere
towards the completion of their studies, Mogae‘s research work proved to
be very satisfactory as compared to Tlou‘s, meaning that very soon then
the former will be graduating. At the time, the completion of relevant
postgraduate degree was a prerequisite for all the lecturers pursuant to a
collective agreement called ‗match and place‘.
The ‗match and place‘ policy provided that those placed to their original
positions would be placed with this condition. It was agreed that, upon a
lapse of a certain period, they should submit their degrees failing which
they would be retrenched. Desperate to achieve this, Tlou then and
thence, with the assistance of Prof Pierre, grabbed hold of Mogae‘s
research work, changed only the name of the original author to that of his
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(Tlou), pretending that he was the original author other than Mogae. Upon
realizing this, Mogae approached relevant stakeholders on the issue after
which the management of faculty of computing unhesitatingly dismissed
Prof Pierre. The latter, upon being caught up tried to invoke fair-use
defense to no avail.

The preceding scenario, while hypothetical, strengthens the researcher‘s
belief that there is indeed some misinterpretation of cyber-law of copyright
protection by IS researchers that impacts negatively against fair-use defense.
This is a case of substantial taking and it is henceforth the basis of this inquiry
the rationale stemming from the fact that someone else‘s rights have been
infringed and therefore an extremely high level infringement, as a result. This
scenario, because of its atrocity nature, will thence on be referred to as ‗chilling
effects‘ other than hypothetical scenario (Quilter & Urban, 2005; Seltzer,
2010).

Discussions

on

chilling

<<http://www.chillingeffects.org>>.

effects
This

are
scenario

available
reflects

online

at

on

the

misinterpretation of cyber-law of copyrights protection. The dissertation
argument will now be formulated.

1.4 DISSERTATION ARGUMENT
1.4.1 The Focus and Direction of the Argument
As directed, this study was focused in the Faculty of ICT where the IS
researchers and academics are expected to conduct their research works
within the cyber-world, that is, using the Web (Lavhengwa et al., 2010). For
the purposes of research on literary works and works for academic purposes
or purposes of criticizing, yes, the law tolerates this infringement while it is
peremptory to also acknowledging those works. This defense is loosely
referred to as ‗fair-use‘. All these matters form the subject of extensive
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discussion on theoretical foundations in chapter two. Although so, what would
the reasonable interpretation of copyrights be on the part of balancing the
conflict?

1.4.2 Balancing the Conflict
First, the balance should be struck between two conflicting forces, namely
copyright holders‘ rights and those of the secondary users, in order to protect
these copyrights on digital information and the fair-use provision of our law and
also to highlight to IS researchers that digital information, much the same as
printed information, is protected by cyber-law of copyrights. The rationale for
this is perhaps also the fact that rights of the original authors are limited by the
Constitution of the Republic of SA 1996 (the Constitution), although looking at
this objectively; one would also have a sense of possibility of some kind of an
element of betrayal on the part of the IS researchers by the legal system. This
is so as the copyrights holder‘s rights are also limited by s 36 of the
Constitution with reference to the law of general application (Bergsten, 2001;
Yoffie et al., 2004; De Klerk, 2010).

1.4.3 Subjective Betrayal
Second, given the fact that the copyright law tolerates the infringement in the
form of fair-use or the so-called fair dealing while it is peremptory to also
acknowledge those works, the same law however turns around against the
same secondary users in favour of the original author‘s subjective copyrights
rights in terms of the copyright laws for infringement which sometimes is
equated to theft or fraud. The substantial taking on the other hand, is allowed,
although to a certain uncircumscribed degree. This also contributes to the
misinterpretation of copyrights law by the IS researchers.
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1.4.4 Substantial Copying
Third, infringement spoken about, comes in as a result of an amount one has
lawfully copied when this is most probably more than just enough to the taking
as opposed to de minimis copying having to note that the law does not
concern itself with trivialities (de minimis curat lex). It is also tempting to
mention here that, in the end of it all, the final decision lies with the original
author as s/he is the one whose rights are infringed and thus, has the cause of
action. On this note, one should guard oneself against copying more than what
would seem as fair-use in the circumstances (Skom, 1986).

1.4.5 Fair Dealing
But then, fourthly therefore, the question arising at the same time being to what
amount is meant by small copying and what amount is substantial copying
becomes more disturbingly complex (Masango, 2007). Perhaps finally, it may
then heavily be enquired into the fairness of the use. How fair is it before the
eyes of our law for an originator‘s work, as his IP, to be legally compromised
for the sake and expense of another if the Constitution for some reason or the
other does not apply? This is one of such questions that are addressed in
chapter two.
Concerning the copyrights of the authors of original works and to balance
these rights with those of the IS researchers in respect of this conflict, s 36 of
the Constitution states that the restriction must be reasonable and justifiable
as in an open and democratic society based on the principles of human
dignity, equality and freedom, taking due account of factors such as the
nature of the law, the importance and purpose of the restriction, the nature
and extent of the restriction, and whether there is a less restrictive way of
achieving the set purpose (s 36 of the Constitution; De Klerk, 2010).
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1.4.6 Summary on Dissertation Argument
Lastly, sufficing just for now to perhaps say the least that this whole bunch of
concerns not only probably culminates into a discipline of some kind in itself,
thence there being specialty in the field of legal practice to this effect and
thence such a vast amount of discussion in chapter two of this dissertation, as
indicated. The focus and direction of the Argument — balancing the Conflict,
subjective betrayal, substantial copying and the fair dealing — are concerns
that add to the above body of the IS research challenges, and also culminating
into the general argument of this dissertation have been examined. I now turn
the attention to the research questions.

1.5 THE RESEARCH QUESTIONS (RQ)
1.5.1 RQ 1
Where does de minimis copying begin and where does it end?
Research conducted by ECIRFU (2007) found further that the IS
researchers are confusedly bedeviled when coming to the distinction
between small copying and substantial copying. First, it is difficult for them
to say whether or not the particular work of someone else they are
copying at a given time in moment is de minimis or substantial. In order to
put this question in perspective this question can be asked:
Have you quoted or paraphrased so much that there is a ‗substantial taking‘ of
the work? Second, if the answer is NO, there is no infringement, and therefore
no infringement, but when YES and the fair-use were not applied, then there is
more to do with excessive litigation. It is because of the lack of this knowledge
that there is always a huge problem the IS researchers encounter from time to
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time. In this case where there is infringement, the point will be how do IS
researchers have to circumvent it?

1.5.2 RQ 2
How does the infringement of the original works constitute infringement?
Just how far one can use a source for one‘s own work without committing
infringement? The extent to which one may use quotations or paraphrasing is
often a matter of opinion especially in the gray area where legitimate sourcing
ends and infringement begins. Would you then escape infringement even if
you give attribution? This happens when you copy or paraphrase excessively
so that the work as a whole is clearly not your own although you give
attribution. You are presenting someone else‘s work as your own. This again
presents such a huge problem for the IS researchers and that question
concerning the interpretation of cyber-law of copyrights still remains openended. Here is a scenario: IS students have been given a research
assignment. They work together putting their data as one assignment putting
their student numbers in the same assignment. Another student from the same
group decides to do his or her own but identical assignment apart from those
others. What goes for what here in terms of who the original author is inter
partes, i.e., amongst themselves?

1.5.3 RQ 3
To what extent should fair-use be considered fair according to the fair-use
doctrine?
This research question relates to the question of how do IS researchers decide
in practice whether there has been a ‗substantial taking‘? One practical test is
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that one‘s quotes or paraphrasing from a particular source should not be a
substantial portion of one‘s work or a substantial portion of the copyright work.
Quantity (number of words) is also measured as a proportion of the total
number of words in the copyright work and your work. It should be noted here
that the test for ‗substantial taking‘ under copyright law is not the same as the
test for infringement. The question still remains how do IS researchers
themselves decide in practice whether there has been a ‗substantial taking‘ or
not? With this description in a nutshell, the problem on this question grows
even heftier than before.

1.5.4 Summary on RQs
So far this dissertation has identified three research questions which have also
been described so as to create a clear idea of how the setup to this research
has been demonstratively conducted. Concurrent with chapter two reviews, full
discussions and analyses were provided in the following chapters to this
research. I now turn to the purpose of the research.

1.6 PURPOSE OF THE RESEARCH
1.6.1 Rationale for the Research
The purpose of this research is not only to examine the rationale for the
discussions on cyber-law of copyrights and the fair-use doctrine but also the
conflict between the subjective copyright protection as indicated (above) and
how the copyright exemption of the law (fair-use) promotes research and
scholarship exclusive of infringement (Seltzer, 2010). The raison d‘être for this
examination stems from the fact that digital information is protected by
copyright law and licensing agreements in the IS research within digital

A Conflict Theory Approach for the Information Systems Researchers

Page 31 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

environment, using the Web. This seen as a whole can promote IS research
and scholarship.

1.6.2 Promotion of IS Research and Scholarship
In order to examine copyright and how the copyright exemption promotes IS
research and scholarship within the IS academic environment, this research
study firstly, examines briefly the IP with special reference to copyrights using
the Web and then the fair-use and substantial will be described after the
conflict theory has been examined. How the content of the fair-use exemption
changed with the emergence of new IS reprographic technology is also
another point of a discussion concerning the libraries. After all these
descriptions IS research and scholarship will be apparent.

1.6.3 Certain Legislation
Secondly, the research examines how cyber legislation views the application
of the fair-use or fair dealing exemption in the digital environment (Masango,
2009). The protective mechanisms of copyright protected works were also
illustrated calling for possible challenges in the process. This is currently what
the legal position looks like in SA regarding fair-use based on copyrights:
Fair-use in SA, is dealt with in Copyrights Act 98 of 1978 (the Act),
including subsequent amendments. Fair dealing itself is described in
section 12(1) of the Act, whereas subsections 13 to 19 explain various
exceptions to copyright. Section 20 deals with the author's moral rights,
which, if infringed, may also impact on a fair dealing ruling. Moral
convictions should be viewed to be the backbone to this dissertation
mentioned elsewhere in this research study as moral ethics (Ackermann &
Britz, 2006; Campbell, 2007). According to section 12 of the Act, copyright
shall not be infringed by any fair dealing with a literary work for
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o the purposes of research or private study by, or the personal or
private use of, the person using the work;
o the purposes of criticism or review of that work or of another work;
or
o the purpose of reporting current events in a newspaper, magazine
or similar periodical. (s 12)
The above considerations will apply provided that, the source shall be
mentioned, as well as the name of the author if it appears on the work. S
12 (of the Act) mentions both ‗fair dealing‘ and ‗fair practice‘, and it would
seem that these two terms are equivalents. Both these fairness in dealing
and in practice does not necessarily mean the attribution should not be
indicated when citing someone else‘s work. I now turn to the international
influence on this question of the extent required by the law of the use to be
regarded as fair. That was a brief examination of the Act which also one of
the areas of focus in the literature review reflected in chapter two. This
takes us to possible challenges.

1.6.4 Possible Challenges
Thirdly, the research study examined those possible challenges that may be
faced by IS scholars based on the chilling effects (Quilter & Urban, 2005;
Seltzer, 2010), academic and research community and the libraries in
implementing the copyright fair-use exemption in the cyber-digital environment
following that digital content is protected by copyright law and licensing
agreements, as indicated, necessitating possible measures (Seltzer, 2010) to
be taken.
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1.6.5 Possible Measures
Finally, this research proposed these possible measures that could be
implemented for copyright exemptions to better function and promote
scholarship in the IS academic digital environment as Soriyan (2004) and
Wilson (2006) suggested, informed through empirical study conducted at TUT.

1.6.6 Summary on the Purpose of the Research
This condenses the global rationale for the research study and concomitant
possibilities based on promotion of IS research and scholarship with a brief
look on what legislation has to say on copyright implementation. It did all these
by illuminating on rationale for the research study, promotion of IS research
and scholarship, certain legislation, possible challenges and possible
measures to be taken. For present purposes, it is desirable to know whether
data already collected would stand the test of validity and reliability.

1.7 DATA VALIDITY AND RELIABILITY
On the question of data validity and reliability, Gay & Airasian (2003) suggest a
number of strategies that could be used to improve validity and reduce
researcher bias (Cohen et al., 2000; Holloway & Wheeler, 2002; Welman &
Kruger, 2004). Data collected from the Web was also referenced according to
the website address from which it has been retrieved and the date of the
surfing indicated (Ackermann & Britz, 2006; Gregory, 2003). This would then
yield reliable results (Spinello, 2006). All what the learned scholars cited
above have suggested, have been complied within this research (Fricke &
Totterdill, 2004). Following is an inquiry as to whether ethics has indeed been
observed.
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1.8 ETHICAL CONSIDERATION AND LIMITATIONS
This dissertation should be construed as quasi-contractual between myself
and TUT, in respect of which should form the basis of this research,
whereupon enjoying the copyright protection. Ethically, Gregory (2003) and
Rachels (2010) contend that morals form a cornerstone of every form of
research. Spinello (2006) extent this by conceptualizing this description further
and say that ethical morality refers to the principles of right or wrong but
individuals acting as free moral agents who use to make choices to guide their
behaviour. This research study considered all morality policies of TUTresearch based demands (Quinn, 2005). What follows is the summing-up of
the introductory chapter.

1.9 SUMMARY ON THE INTRODUTORY CHAPTER
This chapter discussed some salient aspects of the study introducing aspects
including the overview, background, problem formulation, dissertation
argument, the research questions, and the purpose of the research, data
validity and reliability including ethical considerations. In chapter two, cyberlaw of copyrights and the fair-use defense are fully discussed being the
backbone of this dissertation. It is to this end that chapter two was entitled
theoretical foundations. These discussions were based on perspective on the
issues, controversies, problems, of three phenomena just indicated,
focusing on the theme throughout. These phenomena were each focusing
on review based on each of the three research questions respectively.
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CHAPTER TWO: THEORETICAL
FOUNDATIONS
‗Writers must acknowledge the sources not only of words, but
also of ideas, insofar as is possible, even when they are not
quoting word for word from the Web. Moreover, in final-draft
writing, writers may not paraphrase a source by using its
phrases or sentences, with a few changes in grammar or word
choice - even when the source is cited begins and ends.‘
(Howard, 2009: 789)
The above quote motivates and inspires this chapter in placing its focus
gearing towards illuminating and contextualizing the research problem.
Moreover this quote signifies the relevance of the research argument
informed by the research questions as will be evident when illustrating the
issues, problems, contradictions and trends related to the theme, given
appropriate emphasis through the review.

2.1 INTRODUCTION
Chapter one introduced key aspects about which the dissertation, seen in
its entirety, were discussed. These aspects included the overview,
background, problem formulation, dissertation argument, the research
questions, and the purpose of the research, data validity and reliability
including ethical considerations. That magnificent tour of our exploring
expeditious repertoire starts right here. In this chapter, the above quote
signifies the heritage of our journey to this dissertation. It encapsulates the
very subtle thematic interest of enquiry. It is a holistic guide in itself to this
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chapter. Based on the above quote, this chapter focuses on (1) cyber-law
of copyrights protection, (2) the fair-use defense and (3) related court case.
Except for (3) which provide trends in practice, these sections will each focus
on each particular individual research question as already set out. This chapter
is further elucidated by the interpretation of the model court case decision. It
should be noted here that the research problem should be kept abreast,
namely that the misinterpretation of cyber-law of copyrights protection by IS
researchers may impact negatively against fair-use defense. This should also
include the hypothetical scenario that gives more clarity on substantial copying.
But also important is the fact that the review is based on perspective
regarding issues, controversies, problems — on the three phenomena,
namely cyber-law of copyrights and the fair-use defense focusing on the
theme throughout. These phenomena are each focusing on review based
on each of the three research questions respectively; namely: RQs 1, 2
and 3.

2.2 CYBER-LAW OF COPYRIGHTS PROTECTION
2.2.1 Overview
At this point it should be reiterated that the research problem just mentioned
should always be borne in mind at all times. A vexed issue spoken about from
the introductory chapter, by and large, concerning copyrights protection may
not just be wished away overnight. Although our law courts, to some
circumscribed extent, tolerate the infringement of these rights in the form of
fair-use, there needs to be an enquiry into this tolerance so as to establish the
extent thereof (Pan African Engineers v Hydro Tube at 472). However,
copying of protected works for purposes of research and private study is
permissible. So, where does de minimis copying (copying small amount)
begin and where does it end? Before moving on with the review about other
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aspects on copyrights protection so as to be able to answer this question,
firstly we need to look at the origins and the application of copyrights.

2.2.2 Origins and Application of Copyrights
Before moving on to see where de minimis copying begins and where it
ends, it is imperative to know the origins of copyrights. According to
Masango (2009) and Rimmer, (2004) the first copyright law — the Statute of
Anne — was promulgated in 1710 in England. In his work, Masango (2009),
citing Leaffer (1989) further observed that the objective of the Statute was to
encourage ‗learned men to compose and write useful work (MacQueen et al.,
2007). Masango (2009) further indicated that in order to accomplish the aim of
the 1710 law, IS scholars and researchers had to copy or quote from others‘
works. These copied works could be found in periodical presses or book
reviews without infringing the copyright of the first work. Amongst the methods
permitted by law to quote or copy others‘ works without infringing the copyright
of the first work is by applying the fair dealing exemption clause (Coyle, 2002).
Other methods through which copying of other peoples‘ works without
infringing copyright are permitted is by either seeking permission from the
copyright holder of the work or copying works that are in the public domain
(Howard, 2009; Masango, 2009; Rimmer, 2004). Copyright can thus be
defined as a procedure whereby the originator of a recorded work acquires a
series of rights over the work created, including copying, publishing,
performing, broadcasting and adaptation, for a determined or determinable
period of time (Prytherch, 2000). Although this definition seems clear and does
not appear to create any problems (Deazley, 2006), the answer to the
question, namely: where does de minimis copying begin and where does it
end, is still not answered. This brings in the question of what it is that needs to
be protected.
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2.2.3 What is to be protected?
Cotter (2008) has observed that in cases in which fair use is justified by
the presence of positive externalities flowing from the individual user‘s
use, the asymmetry between the individual user‘s gain and the copyright
owner‘s loss may result in systematic copyright over-enforcement. Put
another way, the fair use doctrine suffers from an ‗appropriability‘ problem
similar to that which is often cited as a justification for copyright protection
itself (Cotter, 2008). What is germane here is to know within the original
computer programs and literary works what the subject-matter is
protectable by copyrights. Is it ideas, expressions or both (Matheson,
2002)? This subsection will thus focus on copied work, trade-related
aspects of copied work, digital ideas, e-licensing, copyright duration, and
public domain, respectively.

2.2.3.1 Copied Work
The enquiry about ‗copied work‘ is not just about the work to be copied but
the work actually copied. Although the Supreme Court of the United States
has ruled that the availability of copyright protection should not depend on
the artistic quality or merit of a work, fair-use analyses consider certain
aspects of the work to be relevant, such as whether it is fictional or nonfictional RDR v Rawling, (575 F. Supp. 2d 513 (S.D.N.Y. 2008)).
To prevent the private ownership of work that rightfully belongs in the
public domain, facts and ideas are separate from the copyright—only their
particular expression or fixation merits such protection (Stokes, 2001). On
the other hand, the social usefulness of freely available information (Public
Domain at 2.2.3.6, below) can weigh against the appropriateness of
copyright for certain fixations. The Zapruder film of the assassination of
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President Kennedy, for example, was purchased and copyrighted by Time
magazine. Yet their copyright was not upheld, in the name of the public
interest, when they tried to enjoin the reproduction of stills from the film in
a history book on the subject in (see Time Inc. v Bernard Geis Associates
decision). Following the decisions of the Second Circuit in Salinger v
Random House, Inc., (650 F. Supp. 413 S.D.N.Y. 1986) and in New Era
Publications Int'l v Henry Holt & Co. (695 F. Supp. 1493 S.D.N.Y.1988),
the aspect of whether the copied work has been previously published
suddenly trumped all other considerations because of, in the words of one
commentator,

‗the

original

author's

interest

in

controlling

the

circumstances of the first public revelation of his work, and his right, if he
so chooses, not to publish at all.‘ (Lehobye, 2010b:409)
Yet some view this importation of certain aspects of France's droit maral
d'artiste (moral rights of the artist) into American copyright law as "bizarre
and contradictory". This is because it sometimes grants greater protection
to works that were created for private purposes that have little to do with
the public goals of copyright law, than to those works that copyright was
initially conceived to protect. This is not to claim that unpublished works
or, more specifically, works not intended for publication, do not deserve
legal protection, but that any such protection should come from laws about
privacy, rather than laws about copyright (s 14(d) of the Constitution). The
statutory fair-use provision was amended in SA in 1992 Copyright
Amendment Act in response to these concerns by adding a final sentence
which reads as: ‗The fact that a work is unpublished shall not itself bar a
finding of fair-use if such finding is made upon consideration of all the
factors‘ (Anderson, 2009a). Unlike with digital ideas, expressions are the
objects of protection for literary works, whether the work is published or
not (Band, 2008). Regarding the question posed, de minimis copying
starts by copying small amount of someone‘s copyright protected work
whether published or not, but still acknowledgement is necessary. Failure
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to do this would mean IS research would be negatively impacted. The next
issue for consideration is the trade aspect of the copied work.

2.2.3.2 Trade-Related Aspects of Copied Work
Regarding trade-related aspects of copied works, copyright laws prohibit
any unauthorized reproduction which is aimed for commercial purposes
without the express consent of the owner of the original works. Important
developments on copyright at international level in the 1990s include the
1994 Agreement on Trade-Related Aspects of Intellectual Property Rights
(Beat & Nenova, 2008), known as TRIPS Agreement and the European
Union Directives (Leval, 1990).
TRIPS were negotiated at the end of the Uruguay Round of the General
Agreement on Tariffs and Trade (GATT) and contain a number of
provisions on copyright. Compliance with the TRIPS Agreement requires
of states wishing to be members of the World Trade Organization (WTO)
to register. States need to be signatory of the Berne Convention or even
the Geneva Convention, for instance and comply with all its provisions,
except for the provision on moral rights (Article 9(1) of US Copyrights Act;
Fernandez-Molina, 2003). States need also to bring computer programs
and databases within the scope of works covered by copyright law (Article
10 US Copyrights Act). Where copyright term, that is duration of copyright,
is calculated other than by reference to the life of a natural person, States
need to give a minimum term of 50 years calculated from either the date of
authorized publication or the creation of the work (MacQueen, et al. 2007;
Bear & Nenova, 2008; Lehobye, 2010b). Of important here for the purpose
of this research is for IS researchers to know that copyright laws prohibit
any unauthorized reproduction which is aimed for commercial purposes
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without the express consent of the owner of the original works. Following
is the enquiry based on digital ideas.

2.2.3.3 Digital Ideas
On digital ideas, the law does not protect something which is not as yet
produced out of the mind of a person. It needs to first be produced out of
the mind and its presence be sensed in the real world. Looking at the
introduction of computers, writings were digitized and became accessible
and capable of manipulation. In as far as the IS research specifically is
concerned, the Web, Loundy, (1995), contended, has become an
unexpectedly popular medium of distribution of copyrightable content
leading to skepticism and therefore also conflict amongst traditional
publishers (Band, 2008; Lehobye, 2010a).
S 1 of the Act (Act 98 of 1978), defines a computer program as a set of
instructions fixed or stored in any manner, and which, when used directly
or indirectly in a computer, directs its operation to bring about a result.
Databases are protected by SA law as literary work (Nielsen, 2001).
Consequently, the unauthorized reproduction of such work constitutes
copyright infringement (DuBoff, 2007; Fausett, 2007). Database is a
collection of works, data or other independent materials arranged in a
systematic or methodological way capable of being individually accessed
by electronic or other means. Microsoft Access and Microsoft Excel are
examples in this regard (Soloviev, 2008; Hyysalo & Lehenkari, 2001;
Siriginidi Subba Rau, 2003).
Unauthorized reproduction of legally protected computer programs can
mean a substantial economic loss to the legitimate owner of these
programs (Masango, 2007). The problem has reached worldwide
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dimensions with the trafficking of these unauthorized reproductions over
modern telecommunication networks (Wessels et al., 2003; Electronic
Communications Transactions Act 25 of 2002).
In her master‘s dissertation Van Wyk (2003:148) states that according to
the Electronic Communications Transactions Act (the ECT), information
and e-commerce Web site owners, without proper terms and conditions on
their sites, could be held liable for copyright infringement and unauthorized
use of Web site content. Van Wyk citing Petzer (2003), further elaborates
that one of the primary objectives of the ECT Act is to provide for the
facilitation and regulation of electronic communications and transactions.
She apparently insinuates here that businesses are now exposed to legal
risk and liability in cyberspace. In her words she says
‗Legal risk arises when a business fails to anticipate legal problems
before they strike and the lack of planning is the hallmark of liability.
As prevention is better than cure, so too, is preventive law better
and less expensive than financing litigation‘. (P. 149)
There is an SA earlier authority dealing with the protection of an electronic
database. In Metro Polis T/A Transactive (Pty) Ltd v Naidoo T/A African
Products 759 JOC (T), Metro Polis was the publisher of a publication
known as the Auto Data Digest, containing technical specifications of light
motor vehicles available for purchase in SA. In 1999, Metro Polis
requested Naidoo to develop a database of data contained in the
publication, and he was given all the data in electronic format for that
purpose. However, Naidoo was unable to proceed with this task as his
quotation for the work was rejected. In 2000, Naidoo produced a
competing publication to the Auto Data Digest. His publication included a
CD-ROM version, as did that of Metro Polis. Metro Polis instituted legal
action against Naidoo alleging infringement of copyright in its Auto Digest
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publication. The court held that Metro Polis had established copyright in its
two publications and that Naidoo had infringed the copyright (Litman,
2000; 2001).
The programmer expresses the precise way of solving the problem to be
solved by the computer, through a flow chart. This is a schematic
representation, usually on paper, of the logical steps required to solve the
problem (Oddie, 1999). This flow chart, referred to as ‗the graphic way of
portraying the algorithm‘, is therefore important for copyright purposes as
the first concrete manifestation of the idea which its author seeks to
protect (Timberg, 1980). Encoding solutions into instructions making use
of higher or lower level programming language is not very important for
purposes of copyright (Taniar, & Rahayu, 2004). What is important is the
protection of expressions of algorithm to produce a program and the
hyperbolic visualization (Dodge & Kitchin, 2001; Loader, 1997).
This decision gives an indication as to the limitation of rights of copyrights
(s 36 of the Constitution). In addition to this, it expresses by way of
confirmation that the expressions are not actually protected than the ideas
behind these expressions. However, with the literary works specifically,
the question of ideas is not an issue than the expressions (Litman, 1996).
The crux on digital ideas is that the law does not protect something which
is not as yet produced out of the mind of a person. For ideas to be
protected, they need to be felt in order to form part and parcel of
copyrights. The next aspect now is the electronic licensing within

libraries.

2.2.3.4 E-Licensing
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On the issue of e-licensing, remember it has been indicated somewhere in
the abstract that the focus of this dissertation is on IS researchers and
academics. Still remember also that the e-libraries were included as part
of the audience to this research? An obvious reason behind this is that the
e-libraries, much the same as when one enters the Internet café for
research purposes, are also an indispensible facility for research purposes
and are used to access information (Peters, 2003). This also intends to
equip librarians about pervasiveness of the correct interpretation of cyberlaw on digital information to avoid claims of infringement in order to
promote research (Masango, 2007).

e-Libraries

Fig. 1 Merging together E-libraries, digital E-licenses and the purpose of both
(Self Adopted)

Figure 1 illustrates the purpose of merger of ideas, digital licensing and
the e-libraries that the three may be regarded as the form of terminating
copyrights rights (Davis, 1999; Wyatt, 2005; Masango, 2007). This is
because of the fact that there are some kinds of contractual relationships
involved. Contractual relationship here means that there is an agreement
as in licensing agreements. Another reason is that copyright may be
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bought and sold much like any other property (WIPO, 2004; Emery, 2005;
fig. 1).
In the individual licensing model the copyright owner authorizes the use of
the work against remuneration and under the conditions specified by the
e-license (Rutner, 1998). The conditions of the e-license may be complex
since the exclusive rights granted by copyright to the copyright owner can
be split territorially or with respect to language, the sequence of uses may
be fixed, the number of copies to be made and their subsequent use may
also be specified (Emery, 2005; Long, 2006). Furthermore sublicenses
and representation agreements may also be made (WIPO, 2004). An econtractual transfer of all or some of the rights in a copyrighted work is
known as a cyber copyright e-license. A copyright assignment is an
immediate and irrevocable transfer of the copyright owner's entire interest
in all or some of the rights in the copyrighted work. Cyber copyright elicensing and assignment cover only the specified geographical region
(Broussard, 2007).
There are significant differences in national copyright laws with regards to
copyright licensing and assignment. Copyright e-licenses, as a minimum,
define the copyrighted works and rights subject to the e-license, the
territories or geographic region in which the e-license applies the term or
length of the e-license. This includes the consideration (such as a one off
payment or royalties) for the e-license (Prytherch, 2000). The exclusive
rights granted by copyright law can all be e-licensed, but they vary
depending on local law. Depending on how the work may be used
different e-licenses need to be acquired (Broussard, 2007). Regardless of
the code used, it is infringement to produce software that looks and feels
the same to the customer (Simon, 1989). This is exactly where e-libraries
gain focus in this research — infringement to produce software (Lehobye,
2011b).
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In USA and the UK other than SA, copyright law provides for compulsory
e-licenses of copyrighted works for specific uses. In many cases the
remuneration or royalties received for a copyrighted work under
compulsory e-license are specified by local law, but may also be subject to
negotiation (McCracken, 2004). Compulsory licensing may be established
through negotiating e-licenses that provide terms within the parameters of
the compulsory e-license (WIPO, 2007). Article 11bis(2) and Article 13(1)
of the Berne Convention for the Protection of Literacy and Artistic Works
(BCPLAW) provide the legal basis for compulsory e-licenses (International
Agreement governing copyright, which was first accepted in Berne,
Switzerland, 1886) regarding the infringement of copyrights. They state
that member states are free to determine the conditions under which
certain exclusive rights may be exercised in their national laws (Prytherch,
2000). They also provide for the minimum requirements to be set when
compulsory e-licenses are applied, namely that they must not prejudice
the author to fair compensation (WIPO, 2007). Digital e-license are an
electronic copyright owner‘s grant of permission (e-copyright) to use a
copyrighted work in a way that would otherwise be copyright infringement
(Ang, 2001). Although it is not mandatory, play an important role in
negotiating these agreements in most cases but just as an auxiliary
service to the research community. A copyright e-license can either be
exclusive or nonexclusive (Masango, 2007).
An exclusive e-license is an e-license that does not overlap another grant
of rights (Siriginidi Subba Rau, 2003). Under copyright law, an exclusive elicense is considered a transfer of copyright ownership. It is not valid
unless it is in writing and signed by the owner of the rights conveyed. A
nonexclusive e-license on the other hand, is valid even if it is not in writing.
Brinson et al., (2001), concludes that it is advisable that it should always
be in writing for future reference and evidential purposes. The following
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are the three steps to the licensing process (Brinson et al., 2001; Ang;
2001):
o Locating the copyright holder;
o Determining what rights one needs; and
o Obtaining the e-license.
Accordingly, it is peremptory rather than just directory to have an e-license
under such conditions and failure to comply constitutes a criminal sanction
(Articles 11bis(2) read with 13(1) above). Works which are not created as
yet can still be e-licensed under pre-existing agreements. This should
inform librarians when interpreting licenses in terms of cyber-law of
copyrights to always avoid infringement as much possible as they can.
Failure to do this jeopardizes possibilities of promoting research. Next and
most important, is enquiry about how long copyrights subsist.

2.2.3.5 Copyright Duration
The question of how long copyrights subsist is an important one. The
general rule says copyrights, like any other rights, do not last indefinitely.
They must come to an end at one time or another (s 3 of Act 98 of 1978).
The aim here is to establish how long copyrights subsist so as to inform IS
researchers about the duration of copyrights (Duration of Copyrights and
Rights in Performance Regulation, 1995). According to s 3(2)(a) of the Act
(Act 98 of 1978), ownership of literary work vests in the author. Under
current law, the length of protection offered by copyright is the life of the
author plus fifty years (s 3 of the Act).
Copyright in computer programs, subsists for a period of 50 years from the
end of the year in which the work was made available to the public with
the consent of the owner of the copyright, or in which it was first published
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(s 3). Where the work has not been made available to the public or
published within fifty years from the making of the work, the duration of
copyright is fifty years from the making of the work, calculated from the
end of the year in which the work is made (s 3(2)(b) of the Copyrights Act
98 of 1978).
To this end, IS researchers should note that every right, including
copyrights for that matter, has limitations about which third parties have a
say, as already indicated. Copyright subsists for a variety of lengths in
different jurisdictions. The length of the term can depend upon several
factors, including the type of work (e.g. e-literary works), whether the work
has been published or not, and whether the work was created by an
individual or a corporation. In most of the world, including the UK, Canada
and the US, the default length of copyright is the life of the author plus
either 50 or 70 years. In the United States, the term for literary existing
works is a fixed number of years after the date of creation or publication.
In some countries (for example, the USA and the United Kingdom (UK)),
copyrights expire at the end of the calendar year in question (The Duration
of Copyright and Rights in Performances Regulations 1995, part II,
Amendments of the UK Copyright, Designs and Patents Act 1988)). To
this end, certain parts of the world have already adopted directives at the
regional level, including, as a prominent example, the European Union.
(Tallawy, 2007: p 30) This review was aiming at seeing whether other
countries including the EUD member countries would support the research
argument that digital information should be correctly interpreted according
to cyber legislation (Ludovico de Almeida et al., 2010). This should
arguably found to be in the affirmative. How does someone‘s work then
become a public domain? International treaties establish minimum terms
for copyrights, but individual countries may enforce longer terms than
those in terms of the Sacred Text Technologies (STT) and the Digital
Millennium Copyright Act 1978 (DMCA). When copyrights terminate, they
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automatically become a public property. This is what is legally termed res
nullius (property belonging to no one) or colloquially, the work falls in
public domain (Nimmer, 2003).

2.2.3.6 Public Domain
The concept of ‗public domain‘ is one of those that can never simply be dealt
away with without providing its clarification within the context of copyrights. The
phrase "fall in the public domain" can be traced to mid 19th century to indicate
the end of copyright term (Sprigman, 2002). Copyright term is the length of
time copyright subsists in a work before it passes into the public hands. The
term public domain did not appear in early copyright law which was first
established in Britain with the Statute of Anne 1709 (see further, Rimmer,
2004; Masango, 2009). Though the concept did exist and 18th Century British
and French jurists used terms such as publici juris and propriété publique
respectively to describe works that were not covered by copyright law.
Copyright law was created by statute, namely the Act and all works created
and published before copyright law was first established are in the public
domain.
It is not always true that the lack of copyright notice (©) means the work is
public domain. United States law in effect since March 1, 1989, has made
copyright the default for newly created works. For a recent work to be in
the public domain the author must specifically opt-out of copyright. For
works produced between January 1, 1923 and March 1, 1989, copyright
notice (ibid) is required; however, registration was not required and
between January 1, 1978 and March 1, 1989 lack of notice is not
necessarily determinative. If attempts were made immediately to correct
the lack of notice, then the work will not fall in the public domain. Any
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American works that did not have formal registration or notice fell into the
public domain if registration was not made in a timely fashion.
For international works, the situation is even more complex. International
authors who failed to provide copyright notice or register with the US
copyright office are given additional contemporary remedies that may
restore

American

copyright

protection

given

certain

conditions.

International authors/corporations who fail to meet these requirements
forfeit their copyright. An example of a company which failed to prove
copyright was Roland Corporation and their claimed copyright on the
sounds contained in their MT-32 synthesizer. This meant that their works
were regarded as public domain, that is to say, as public property. (ibid)
By way of exceptions, protected rights do not just go unchallenged. There are
some kinds of limitations even with regards to copyrights.

2.2.4 Limitations and Exceptions to Copyrights
Copyright laws do not prohibit all copying or replication. If this be the case,
there will be an imbalance of the copyright holders with those of the
society (IS researchers) subjecting the former‘s subjective rights to the
constitutional challenge, as indicated. The SA 1996 Constitution as the
supreme law of SA (lex fundamentalis), limits the rights under similar
circumstances as indicated above (the Constitution; De Klerk, 2010). In the
United States, the Copyright Act (Act of [1976] 17 U.S.C. S 107), permits
some copying and distribution without permission of the copyright holder
or payment to same (Yu, 2007). This earlier Act (Act of 1976) seems to be
in sharp contrast to the argument to this study, in that it creates some
confusion leading to misinterpretation of cyber-law of copyrights
protection; however it should be admitted that no right is absolute (S 107
of the US, the Copyright Act (Act of [1976] 17 U.S.C). This may mean that
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de minimis copying can be made at will and can still be argued that it is
where it (de minimis copying) begins. The concept of rights limitation is
sometimes not well defined and this is exactly where the concept of
conflict of this study gets in; however in Canada, private copying for
personal use has been expressly permitted by statute since 1999. In
Australia, copyright exceptions under the Copyright Act (Act of 1968) are a
limited set of circumstances under which copyrighted material can be
legally copied or adapted without the copyright holder's consent (Digital
Agenda). Copying without permission is referred to as fair dealing (De
Zwart, 2006). Fair dealing uses are research and private study; review and
critique; news reportage and the giving of professional advice (i.e. legal
advice). Under current Australian law it is still a breach of copyright to
copy, reproduce or adapt copyright material for personal or private use
without permission from the copyright owner (Smith, 1999). This concurs
with the argument of this study. Other technical exemptions from
infringement may also apply, such as the temporary reproduction of a
work in machine readable form for a computer. For purposes of this
dissertation, however, fair dealing is limited strictly to IS research.
The following section establishes the forms of protection sanctioned by the
law in terms of Act 98 of 1978. Regarding limitations, the Constitution of
the Republic of South Africa of 1996, in its limitation clause, curtails these
subjective rights as these rights are not legally viewed as absolute.
Section 36 of the 1996 SA Constitution limits these rights where the
legitimate rights of the IS researchers would be infringed. The then State
President of the Republic of SA also contended this view at the instance of
the interest of the society. The Constitution provides that the restriction
must be reasonable and justifiable as in an open and democratic society
based on the principles of human dignity, equality and freedom, taking due
account of factors such as the nature of the law, the importance and
purpose of the restriction, the nature and extent of the restriction, and
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whether there is a less restrictive way of achieving the set purpose (s 36
of the Constitution; De Klerk, 2010). This, in principle, allows for de
minimis copying, provided also that as set out from the quote at the
beginning of this chapter, proper acknowledgement is made (Howard,
2009). Legal sanctions to protectionism will be called for if proper
attribution is not made, as this will constitute infringement.

2.2.6 Manifestation within IS Research
It has been indicated that copyright in an electronic literary work will
subsist for the life of the author plus fifty years plus one reissuance which,
once applied, the work will be in the public domain bringing copyright in its
totality to its demise. This has been detailed fully above. It is now envious
to see how contemporary copyrights manifest within the IS research
environment as MacQueen, et al. (2007) observed.
Copyrights (and thus, also de minimis copying) end when fair dealing
exemption allowing individuals to copy portions of works for certain
purposes such as research, criticism, teaching, and under certain
circumstances, that will not interfere with the legitimate rights of the
copyright holders (Amen et al., 2002). It was also stated that the function
of the exemption is to balance the rights of publishers and users of
copyrighted works (Yee, 2002). The exemption expressly impacts on all
copying of printed copyrighted works as it is intended to avoid the rigid
application of the copyright law when such an application would defeat the
law‘s underlying purpose (Loundy, 1995) — this fact is, however well
understood by IS researchers and thus already noted by this research
study. This understanding is brought here by cautious knowledge of IS
researcher, all such anti-plagiarism software applications applied within
the IS environment to detect infringement possibilities. The exemption
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frees users of digital information from the obligation to ask permission or
pay a fee for a copy and use of copyrighted works (Harper, 2004; Walker,
1983; Cohen et al., 2000). However, this fact falls well within the context of
de minimis copying, and thus, a good defense. Circumstances under
which copyright shall not be infringed have also already been reviewed
and need not be over-emphasized here, however, there are some
infringement actions sanctioned by the copyright laws. Later acts
amended the US Copyright law so that for certain purposes of making 10
copies or more is construed to be commercial, but there is no general rule
permitting such copying. Indeed making one complete copy of a work or in
many cases using a portion of it, for commercial purposes, will definitely
not be considered fair use (Todd, 2005).
The DMCA prohibits the manufacture, importation, or distribution of
electronic devices whose intended use, or only significant commercial use,
is to bypass an access or copy control put in place by a copyright owner.
On this matter, an appellate court has held that fair use is not a defense to
engaging in such distribution (FAPL v Ploni case). Collective conflicts,
such as the conflict pronounced by this research study, in the use of
copyright protected material by the IS researchers have on the other hand
been referred to by IP scholars as chilling effects, suggesting that IS
researchers are indeed misinterpreting cyber-law of copyrights protection
with regards the application of fair-use doctrine (Seltzer, 2010). Academic
use is regarded as "fair-use" in most jurisdictions, but the restrictions vary
wildly from nation to nation (International comparison of Educational "fairuse" legislation).This is to awaken SA tourists abroad that there is no
geographic boundaries when cyber legislation is violated. Internationally,
recent Israeli District Court decision dated 02/08/2009 (FAPL v Ploni case)
accepted the defense of fair-use for a site linking to Peer to Peer (P2P)
live feeds of soccer matches (Anderson, 2009a). The main reasoning was
based on the public importance of certain sporting events, i.e. — the
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public's rights as counter weight to the copyright holders‘ rights (2010
FIFA World Cup SA; Anderson, 2009a).
In the 1980s, the European Community (EU) started to regard copyright
as an element in the creation of a single market. Since 1991 the EU has
passed a number of directives on copyright, designed to harmonize
copyright laws in member states in certain key areas focused by this
dissertation, namely computer programs, databases and the internet
(Tallawy, 2007; Mick, 2008). In these areas of IS research the directives
aimed to reduce obstacles to the free movement of goods and services
within the European Union, such as for example in rental rights, satellite
broadcasting, copyright duration and resale rights (MacQueen et al.,
2007). Key directives include the 1993 Copyright Duration Directive, the
2001InfoSoc Directive, also known as Copyright Directive, and the 2004
Directive on the enforcement of IP rights (MacQueen et al., 2007). This
subsection looked at the manifestation of copyrights within the IS
research. Following is the review of how copyrights come to an end, the
so-called the demise of copyrights.

2.2.7 The Demise of Copyrights
As with any other legal rights, copyrights may not last forever, as has already
been explained, there must therefore be some time or another in which
copyrights come to an end and this is sometimes referred to as the demise of
copyrights. The demise of copyrights is the manner in which copyrights lapse.
Copyrights terminate when fair dealing exemption allowing individuals to copy
portions of works for certain purposes (fair dealing or copyright exemption)
such as research, constructive criticism, teaching, and, under certain
circumstances, that which will not interfere with the legitimate rights of the
copyright holders (Seltzer, 2010). Another way is through infringement, if
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caught plagiarizing flagrante delicto — i.e. red-handedly. The last and most
important way of terminating copyrights is through express permission granted
by the copyright holder.
Permission for copying may be regarded as the best way of termination. The
hard and fast rule of cyber-law is that the originator of a recorded work
acquires a series of rights over the work created, and also that, according to s
3(2)(a) of Act 98 of 1978, ownership of any work vests in the author. It has also
been stated that in terms of s 2(a) of Chapter 1 of the South African Copyright
Regulations contained in Government Notice Regulation GN R2530 published
in GG6252 of 22 December 1978, the chapter permits reproduction of a work
in terms of s 13 of the new Act (Act of 2002) under some circumscribed
conditions. These conditions, amongst others, are that the use of someone‘s
original work without his or her permission may be allowed provided that it is
properly attributed. Another condition is that a qualitative other than
quantitative portion of someone else‘s work may not be used without his her
knowledge, something that would normally cause confusion amongst IS
researchers. If the permission for reproduction is granted by the original owner,
there seems to be no problem provided that the amount of work copied is
reasonable (Howard, 2009, supra). If on the other hand permission was never
asked for or granted and the originator‘s work is nonetheless copied,
infringement is committed. For this infringement there are some legal remedies
or penalties that the victim can invoke as indicated (Ferrera, et al., 2001;
subparagraph. 2.2.5). All these, also indicate the moment and the time when
de minimis copying would come to an end. To refresh, this section focused on,
as one of the research questions, that very question about when de minimis
copying starts and when it ends, which has been coherently focused on.
Following is brief commentary on cyber-law of copyrights protection.

2.2.8 Commentary on Cyber-Law of Copyrights Protection
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It is important for the above review on copyrights to be narrowed. In order
to do this, the answer to the following question should be provided as
promised at the beginning. Where does de minimis copying begin and
where it ends? The answer to this question is now so apparent. It seems
obvious enough; that the requirement for de minimis copying to begin
should be where copying of a small amount of someone else‘s work with
his/her permission and with proper or adequate acknowledgement is met
— this has been indicated to be the case.
The lack of proper or adequate acknowledgement would, however,
normally create problems as the secondary user would now be pretending
to be the original author, something which amounts to theft or fraud. The
de minimis doctrine originates from the Roman law indicating, for all
purposes, that the law does not concern itself with trivialities namely, Latin
— de minimis curat lex (Howard, 2009). This view has been confirmed by
Howard from the beginning of this chapter. The question of how much of
this copying is allowed by the law is not very clear. However, in the
absence of express amount of small copying by legislature, reasonable
amount, by common law, will always suffice for this little trick. What will
then be reasonable will be determined by circumstances in each case.
What would normally create a problem is when this is exceeded. The
amount of excess is also not very clear at all. This is where the problem
with de minimis copying begins, paving a way for substantial copying
(Moulton & Robinson, 1988).
Substantial copying, is another risky type of a game in that once caught,
one is in for large amounts of claims, but if not, one may go scot-free with
murder to the highest degree. This substantial copying and fair-use are
now the next areas of review for the correct interpretation of cyber-law of
copyright protection (Lehobye, 2010b).
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2.2.9 Summary on Cyber-Law of Copyrights Protection
In this section, the protection of digital information was looked into by
examining and defining copyrights in line with its origins and application. This
application was colluded to its limitations. The subject matter to be protected
was reviewed in relation with digital ideas, copied work including traderelated aspects thereof. One of such burning issues looked into was
licensing or compulsory licensing for e-libraries (Masango, 2007). It was
indicated that as copyrights similarly with other rights do not subsist for
good, there must be sometimes when this must terminate and therefore
also for how long copyrights should subsist. In this instance copyright
duration and public domain were reviewed. Copyrights were delved into to
see how they manifest within academic IS research including the review on
their demise followed by the commentary on cyber-law of copyrights
protection. (Above) In this section, it was indicated that copying de minimis is
indeed entrenched within the cyber-law of copyrights protection. All these
reviews should indicate to the IS researchers how digital information is
protected. This idea has been supported by the EUD as reviewed. I now
turn to investigate around fair-use defense to establish the research
argument.

2.3 FAIR-USE DEFENSE
2.3.1 Overview
Fair-use is one of the three aspects upon which the review focuses, the first
being cyber-law if copyright protection. The latter dealt with a fair number of
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issues, controversies and problems hinging on the first research question. It
contextualized copyrights to substantial taking relating to licensing or
compulsory licensing for e-libraries. This section reviews Fair-Use Defense
investigating the second research question, namely how the infringement of
the original works constitutes infringement. Issues, controversies and
problems will also be dealt with in this section of the review. Fair-use is
characterized by dealing with the unauthorized use of someone‘s copyright
protected works regulated by cyber-law of copyrights to be as such. The
second part to this question is if the infringement of the original works did not
constitute infringement, ‗what would the extent be to which fair-use should be
considered fair. In order to be able to address these concerns, the following
issues pertinent to fair-use with the international influence are reviewed in
order to see different views on this concern globally. But first, I will consider the
origins and application of the fair-use doctrine.

2.3.2 Origin and Application of Fair-Use Doctrine
The fair-use defense to copyright infringement or copyright violation
(infringement) was construed in the provisions codified for the first time in
s 107 of the US Copyrights Act of 1976 Act. Fair-use was not a novel
proposition in 1976; however, the law courts had been using a common
law form of the doctrine since the 1840s (an English version of fair-use
appeared much earlier – 1803 (Masango, 2009)). The Act codified this
common law doctrine with little modification (Act 98 of 1978). Under s 107
of US Act of 1976, providing that the fair-use of a copyright protected work
is not copyright infringement, even if such use technically violates s 106. It
would here appear that the infringement of the original works constitutes
infringement. This brings about a controversy, which is that the fair use of
a copyrighted work is not infringement even if such use technically violates
s 106. If so, then, what would the extent be to which ‗fair-use‘ coughed by this
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technicality be considered fair? Fair-use explicitly applies to use of copyright
protected works for criticism, news reporting, teaching and all other such
works, where there is no monetary benefit to the detriment of the
originator (s 107 of 1976 Act). So, for example in Lewis v Fullarton 2 Beav 6
(1839), the plaintiff published a work partly composed of compilations and
selections from other works and partly of original authorship. The plaintiff
claimed that the defendant infringed his work by copying a considerable
portion (substantial copying). Strictly speaking, it may be argued at this point
that, on the face of it, the situation was as it might be compared to what
actually the position is in the current state of affairs in respect of this
dissertation (Hypothetical Scenario at 1.3.2). So again, contextualizing the
Hypothetical Scenario (subparagraph 1.3.2, above) for example, the court
refused the defendant‘s defense that he had merely made a fair-use of a
former publication on the same subject.
The court found that ‗the defendant had not made any productive, creative use
of the plaintiff‘s work; instead he had merely copied it‘. In fair-use the ‗ecommunication of the same knowledge of the original‘ is prohibited (Patry,
1995). Regarding the doctrine of fair-use, the concept of the copyright
exemption emerged from early 18th century British case law and evolved from
the specific socio-technological circumstances of the time (MacDonald et al.,
2002). The ‗fair dealing‘ concept first started in 1803, that is, a decade after the
copyrights. This apparently began to show its visibility for the very first time
when Lord Ellenborough in the case of Cary v Kearsley (4 Esp. 168 (1803))
asked whether the work that was the centre of the dispute was ‗used fairly‘
(Patry, 1995). But when the fair-use really started taking root was in 1839, at
the time when there was an express use of the term ‗fair-use‘ in its current
combination. Subsection 2.3.2 reviewed the origins and application of the fairuse defense. In this subsection, Kearsley case illustrated that fair-use is not
copyright infringement, even if such use technically violates s 106. That
brought about a controversy, which was that the fair use of a copyrighted
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work is not infringement even if such use technically violates s 106.What
then is the purpose of fair-use to IS research?

2.3.3 The Purpose of Fair-Use
The previous subsection reviewed the origin and application of fair-use
doctrine. The question of this subsection will continue to be investigated
throughout. This subsection concentrates on the purpose of the fair use. The
cyber-law of copyrights, including pieces of cyber-legislation of other
countries generally covers four factors as the backbone of this research
seen as a whole. These four factors are (1) the purpose and character of the
use, (2) the nature of the copyrighted work, (3) the amount and substantiality of
the portion used and (4) the effect of the use upon the potential market. The
reason for the introduction of these factors here is that they (factors) cover
every single aspect of cyber-law of copyrights. The fair-use defense is not an
exception.
At this stage, in order to properly enhance the interpretation of cyber-law of
copyright protection, it suffices to briefly review the purpose and the character
of the use. The purpose is regarding whether the use in question helps
fulfill the intention of copyright law to stimulate creativity for the enrichment
of the IS researchers, or whether it aims to only ‗supersede the objects‘ of
the original works for reasons of personal profit to avert negative impact
against fair-use defense. To justify the use as fair, one must demonstrate
how it either advances knowledge or take the progress of the IS research
through the addition of something new (Leval, 1990a; 1990b). A key
consideration is the extent to which the use is interpreted as
transformative, as opposed to merely derivative (Art Rogers v Jeff Koons,
960 F.2d 301). This seems to indicate that not every use is regarded as

A Conflict Theory Approach for the Information Systems Researchers

Page 61 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

fair; there should be quality in the background, meaning that copying
should be qualitative other than just quantitative.
The sub-factor mentioned in the legislation above, namely ‗whether such
use is of a commercial nature or is for nonprofit educational purposes,‘
has recently been deemphasized in some Circuits ‗since many, if not
most, IS researchers seek at least some measure of commercial gain from
their use (American Geophysical Union, 60 F.3d at 921).‘ This indicates
the extent to which the use can be defended as fair. More important is
whether the use fulfills any of the ‗preamble purposes‘ also mentioned in
the legislation above, as these have been interpreted as paradigmatically
‗transformative.‘ Although Judge Pierre Leval has distinguished the first
factor as ‗the soul of fair-use,‘ it alone is not determinative. For example,
not every educational usage is fair (L.A. Times v Free Republic). Fair-use
is a right granted to the public on all copyrighted works. Fair-use rights
take precedence over the author's interest. Thus the copyright holder
cannot use a non-binding disclaimer, or notification, to revoke the right of
fair-use on works. However, binding agreements such as e-contracts or elicense agreements may take precedence over fair-use rights (Wall Data v
Los Angeles County Sheriff's Dept. (9th Cir. May 17, 2006)). This concurs
with the research problem. This subsection saw fair-use being a right
granted to the public on all copyrighted works which rights take
precedence over the author's interest except for binding contracts and elicenses. This partly answers our question above. But to investigate further
about the extent of fair use, one has to find out whether or not any use
that may appear fair is a fair use.

2.3.4 Is Any Use that seems fair a Fair-Use?
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In the previous subsection, it was reviewed that fair-use is a right granted
to the public on all copyrighted works which rights take precedence over
the author's interest except for binding contracts and e-licenses. This
subsection investigates as to whether or not any use that seems fair is a
fair use. Within the interpretation of cyber-law of copyright protection, the
term fair-use has a specific meaning that only partly overlaps the plain
English meaning of the words. While judges have much leeway in
deciding how to apply fair-use guidelines, not every use that is commonly
considered ‗fair‘ counts as fair-use under cyber-law of copyrights. Fair-use
interpretations, at least for IS research scholars‘ understanding, once
made, are static forever. Fair-use is decided on a case by case basis, on
the entirety of circumstances (Harnett, 1992). The same act or conduct
done by different means or for a different purpose can gain or lose fair-use
status (Weinreb, 1990). Even repeating an identical act at a different time
can make a difference due to changing social, technological, or other
surrounding circumstances (Grand Upright Music, Ltd v Warner Bros, Inc,.
780 F. Supp. 182 (S.D.N.Y. 1991)) and now this once more, is the gist of
the conflict nature of this dissertation. But one should perhaps also take a
review on this aspect within an international context to further investigate
our question.

2.3.5 International Influence
In order to evaluate how other countries internationally view fair-use
defense in relation with cyber-law of copyrights, the New Zealand,
Singapore, Canada and United Kingdom are considered. In the United
States and Australia, the DMCA and Digital Agenda respectively, have not
been anything new in this research in as far as the legal principles relating
to cyber-law of copyrights are concerned. The point here is that the DMCA
and Digital Agenda do not operate on the same footing per se (Lahore &
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Rothnie, 2004). Thence only the New Zealand, Singapore, Canada and
United Kingdom are considered. Fair-use, in some other instances, will be
referred to as fair dealing (De Zwart, 2006).
In New Zealand, fair dealing (fair-use) includes some copying for private
study, research, criticism, review, and news reporting based on fair-use.
Ss 42 and 43 of the Copyright Act of 1994 (the 1994 Act) set out the types
of copying that qualify as fair dealing (De Zwart, 2006). The criteria are
perhaps most similar to those applying in the UK, although commercial
research can still count as fair dealing in New Zealand. Incidental copying,
while allowed, is not defined as ‗fair dealing‘ under the Act. As in Canada,
fair dealing is not an infringement of copyright. Incidental copying may be
argued here to be the extent of fair use defense for the purposes of this
subsection of the study. The factors determining whether copying for
research or private study is judged to be fair dealing in New Zealand are
its purpose, its effect on the potential market or value of the work copied,
the nature of the work, the amount copied in relation to the whole work,
and whether or not the work could have been obtained in a reasonable
time at an ordinary commercial price (the 1994 Act). The New Zealand,
with these factors has overwhelmed the answers to our question initially
asked for the investigation in this subsection‘ part of this review.
In Singapore, the provisions for ‗fair dealing‘ under the Copyright Act,
Chapter 63 of Singapore Statutes, states that a certain amount of copying
for legitimate purposes, such as for the purpose of research or education,
is permissible as long as it is a ‗fair dealing‘ (De Zwart, 2006). This also
can similarly be argued to be the extent of fair use for the purpose of this
subsection. In deciding whether the use is a fair dealing, the following
factors will be considered:
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o purpose and character of the dealing, including whether such
dealing is of a commercial nature or is for non-profit educational
purposes;
o nature of the work or adaptation;
o amount copied, relative to the whole work;
o effect of the dealing upon the potential market for the work, and
effect upon its value; and
o the possibility of obtaining the work or adaptation within a
reasonable time at an ordinary commercial price.
For all these factors mentioned above, it would appear that the extent of
fair use in answering our question initially posed for this subsection, is
satisfied by Singapore, at least to a large extent. In other cases, a fair
dealing for the purpose of criticism or review; for the purpose of reporting
of news; for the purpose of judicial proceedings or professional advice
would not constitute an infringement. In the case of criticism or review and
the reporting of news, a sufficient acknowledgment of the work is required.
The reporting of the news could be by any means of communication to the
public. It is not infringement if a person makes a copy from an original
copy of a computer program which he or she owns for the purpose of
using that duplicate copy as a backup. This is available online at
<http://www.experiencefestival.com/a/Fair_dealing_Fair_dealing_in_Singa
pore/id/5038873>. This also marks the extent of fair-use.
In Canada, the concept of fair dealing is similar to that in the UK and
Australia (D‘agostino, 2009). The fair dealing clauses of the Canadian
Copyright Act (Act (R.S., 1985, c. C-42)) allow users to engage in certain
activities relating to research, private study, criticism, review, or news
reporting. With respect to criticism, review, and news reporting, the user
must mention the source of the material, along with the name of the
author, performer, maker, or broadcaster for the dealing to be fair. It is
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important to note that unlike fair-use in the US, which recognizes that
parody can be fair, fair dealing in Canada has not definitely been found to
contain exceptions for parody. A Quebec Court of Appeal in Les
productions Avanti Cine Video v Favreau (4 Aug 1999) recognized that
parody could potentially be a 'critique', however it refused to recognize the
exception in that circumstances as the defendants had tried to 'capitalize
on' the popularity of the original work. CCH Canadian LTD v Law Society
of Upper Canada, ([2004] 1 S.C.R. 339, 13) is a landmark Supreme Court
of Canada case that establishes the bounds of fair dealing in Canadian
Copyright Act. A group of publishers sued the Law Society of Upper
Canada for copyright infringement for providing photocopy services to
researchers. The Court unanimously held that the Law Society's practice
fell within the bounds of fair dealing (De Zwart, 2006). In clarifying and
considering the concept of fair dealing, the Court makes the following
general observation:
‗It is important to clarify some general considerations about
exceptions to copyright infringement. Procedurally, a defendant is
required to prove that his or her dealing with a work has been fair;
however, the fair dealing exception is perhaps more properly
understood as an integral part of the Copyright Act than simply a
defense. Any act falling within the fair dealing exception will not be
an infringement of copyright. The fair dealing exception, like other
exceptions in the Copyright Act, is a user's right. In order to
maintain the proper balance between the rights of a copyright
owner and users' interests, it must not be interpreted restrictively.
Furthermore, by taking ‗a liberal approach to the enumerated
purposes of the dealing‘, the Court has made fair dealing more
flexible, reducing the gap between this provision and US fair-use.‘
(D‘Agostino, 2009: 350)
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This observation, in addition with others comments indicated, confirms
that fair use (fair dealing) is indeed a defense and that the extent thereto is
informed by fair dealing exceptions, as shown.
In the UK, the latest copyright act is the Copyright, Designs and Patents
Act 1988 (CDPA), which includes copyrights, as well as patents and
registered designs. Under the CDPA, fair dealing is limited to the following
purposes: research and private study (both must be non-commercial),
criticism, review, and news reporting (ss 29, 30, 178 of the CDPA).
Although not actually defined as a fair dealing, incidental inclusion of a
copyrighted work in an artistic work, sound recording, film, broadcast or
cable program doesn't infringe copyright. Contrary to the often stated view,
the provisions of section 29 of the CDPA do not restrict the amount of a
literary work that may be copied for the purposes of non-commercial
research or private study to a ‗reasonable proportion‘ of the work or to
single copies of the work, where the copies are made by, say, the IS
researcher himself. Such restrictions only apply to copies made by or on
behalf of a librarian by virtue of s. 40 of the CDPA or by a person, other
than the IS researcher himself, who knows or has reasonably believed to
have known that ‗it will result in copies of substantially the same material
being provided to more than one person at substantially the same time
and for substantially the same purpose‘ (s 29(3)(b) of the CDPA). For
copying beyond the boundaries of fair dealing, universities and schools in
the UK obtain e-licenses from a national copyright collective, the UK
Copyright Licensing Agency (CLA). Under these e-licenses, multiple
copies of portions of copyrighted works can be made for educational
purposes (Coyle, 2002). After all these establishments above, there is a
cursory indication throughout that copying of protected works should be
for a lawful purpose. The criteria for evaluating fair dealing are now
reviewed hereunder.
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2.3.6 Principal Criteria for Evaluating Fair Dealing
Regarding fair dealing generally, it is worth noting that, notwithstanding the
exemption, fair dealing was coined as ‗fair-use‘, and countries like the US refer
it to as such, there are countries like SA that refer to the exemption as ‗fair
dealing‘ (De Zwart, 2006). The rationale for countries referring to the
exemption as ‗fair dealing‘ may be because although fair-use is more broader
than fair dealing, the latter is more detailed than the former (Rimmer, 2004;
Masango, 2009).
Fair dealing is detailed in the sense that the use of the word ‗dealing‘ denotes
that the novice IS researcher for instance, is involved here not only with the
use of the copyright protected work belonging to someone else, but also
involved with the very copyright holder in using the latter‘s copyright protected
works thereby ‗dealing‘ with and by having informed consent of the latter. After
‗dealing‘ with the copyright protected work of the original copyright holder in
this way, potential copyright infringement automatically disappears, or rather
comes to an end.
The following are the six criteria for evaluating fair dealing: (1) how much
of the work was used. (2) What the importance of the infringed work was;
Quoting trivial amounts may alone sufficiently establish fair dealing as
there would not be copyright infringement at all. In some cases even
quoting the entire work may be fair dealing (Howard, 2009; De Zwart,
2006). The amount of the work taken must be fair in light of the purpose of
the dealing. (3) Whether a ‗non-copyrighted equivalent of the work‘ was
available to the user; (4) Whether the dealing was ‗reasonably necessary
to achieve the ultimate purpose‘; Copying from a work that has never been
published could be fairer than from a published work ‗in that its
reproduction with acknowledgement could lead to a wider public
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dissemination of the work — one of the goals of copyright law. If, however,
the work in question was confidential, this may tip the scales towards
finding that the dealing was unfair.‘ (5) Whether it is likely to affect the
market of the original work; and (6) ‗Although the effect of the dealing on
the market of the copyright owner is an important factor, it is neither the
only factor nor the most important factor that a court must consider in
deciding if the dealing is fair.‘
Though the Supreme Court outlined these six criteria, it noted that in some
contexts, factors other than those listed may be relevant in determining
whether a particular dealing is fair. These criteria lead to an enquiry about
the amount of substantiality in general (Patry, 1995; Park & Pawlitz, 2008).

2.3.6.1 Amount and Substantiality
This subsection subsumes, in its review, the amount and sustainability of
copyrights by relooking at the third factor already reviewed after which
substantial copying will be next. It also examines a few court decisions in
order to support, refute and demonstrate my position regarding fair-use
defense.

2.3.6.2 Is Amount Copied Relative to the whole Work?
One of the factors to determine whether or not fair dealing is fair, namely
the amount copied, relative to the whole work, assesses the quantum or
percentage of the original copyrighted work that has been imported into
the new work (Osborn et al., 2002). This is by far the most important part
of this section which is not only clarifying that question posed for this
subsection, but also the thematic conflict of the argument to this
dissertation seen holistically.
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In general, the less that is used in relation to the whole, for an example, a
few sentences of a text for a book review the more likely that the sample
will be considered fair-use. In Sony Corp v Universal City Studios (464
U.S. 417, 451 (1984)), it was held that for a case in which substantial
copying — of the entire programs for private viewing — was upheld as
fair-use. Likewise, in Kelly v Arriba Soft Corporation (336 F.3d 811(CA9
2003)), the Ninth Circuit held that copying an entire photo to use as a
thumbnail in online search results did not weigh against fair-use, ‗if the
secondary user only copies as much as is necessary for his or her
intended use‘. In (Harper & Row Publishers, Inc. v Nation Enters, 471 U.S.
539 (1985)), the use of fewer than 400 words from President Ford's
memoir by a political opinion magazine was, for instance, interpreted as
infringement because those few words represented ‗the heart of the book‘
and were, as such, substantial. So, for Instance, before 1991, sampling in
certain genres of music (just a little irrelevance from my context, as music
is not part of my research but just to clarify a point on copyrights in
general) was accepted practice and such copyright considerations as
these were viewed as largely irrelevant.
The strict decision against rapper Biz Markie's appropriation of a Gilbert
O'Sullivan song in the case, (Bridgeport Music Inc. v Dimensions Films
230 F. Supp.2d at 841), changed practices and opinions overnight.
Samples now had to be e-licensed, as long as they rose ‗to a level of
legally cognizable appropriation (Bridgeport Music Inc. v Dimensions Films
230 F. Supp.2d at 841).‘ In other words, de minimis sampling was still
considered fair and free because, traditionally, ‗the SA law does not care
about trifles (subparagraph 2.2.8 above).‘ The recent Sixth Circuit Court
decision in the appeal to Bridgeport Music has, however, reversed this
standing, eliminating the de minimis defense for samples of recorded
music, but stating that the decision did not apply to fair-use (Gordon,
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1982). In this section, it is indicated that copying de minimis is indeed
entrenched within the cyber copyrights protection, namely that the amount
copied should be relative to the whole work. These jigsaw puzzles lead us
now to have a brief and vividly defined review of substantial copying.

2.3.7 Substantial Copying
Given the above, it may heavily be argued to enquire into the fairness of the
use. How fair is it before the eyes of our law for an originator‘s work, as his IP
to be legally compromised for the sake and expense of another (Okediji,
2001; Leonard & Cronan, 2001; Leonard et al., 2004)? This question is
part of the argument to this part of the review indicating the manifestation
of infringement through substantial copying as illustrated by figure 2 below.

Fig. 2 Manifestation of infringement through Substantial Copying (Self Adopted).

Figure 2 illustrates substantial copying and indicates that if rather too
much of the originator‘s work that has been used or is de minimis for
qualitative portion, dealt with or taken as the case may be, the secondary
work ceases to be or fails to represent that of the secondary author. But if
substantial copying is somewhat reasonable, therefore the secondary
author may go away with it (Walker, 1983). One can just put oneself in the
A Conflict Theory Approach for the Information Systems Researchers

Page 71 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

shoes of the original author; the pain that you experience is exactly what
the law protects (Geiger, 2008). This means that if someone uses
qualitative portion of ‗your‘ work without ‗your‘ permission, ‗your‘
copyrights have been violated. To remove this conflict, what then do I
ought to know what to do in these circumstances as a novice IS
researcher? In the context of copyright law, whether a substantial part has
been taken is judged by reference to the copied work, rather than the
amount that is reproduced in the infringing work. A substantial part is
assessed qualitatively — by reference to the important aspects of the
original work. The quantum of the material copied may be taken into
account — however, that is not a determinative factor. The amount of
copying therefore may be very small with reference to the overall size of
the copyright work. The test takes into account different factors,
depending upon the different type of copyright work alleged to have been
infringed. In order to make out a successful claim for copyright
infringement, the claimant must prove that the defendant copied the entire
copyright work verbatim or a 'substantial part' of a copyright work
(Lehobye, 2010a; 2010b).
Usage: A substantial part is a reference to quality rather than quantity of
the copying in copyright law.

2.3.7.1 Is it allowed to Copy Three Hundred words?
It's okay to quote up to maximum of three hundred (300) words. The 300word limit is reported to be an unofficial agreement, now long obsolete, —
among permissions editors in the New York publishing houses: ‗I'll let you
copy 300 words from our books if you let us copy 300 words from yours.‘
This runs counter-substantiality standard set out above. As reviewed, the
substantiality of the copying is more important than the actual amount
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(ibid). For instance, copying a complete abstract of an article or even a
book is more substantial than copying a random paragraph of a novel;
copying an (8.5×11)-centimeter photo is more substantial than copying a
square foot of a (8×10) foot painting. In 1985, the US Supreme Court held
that a news article's quotation of approximately three hundred (300) words
from former President Gerald Ford's (200,000) word memoir was sufficient
to constitute an infringement of the exclusive publication right in the work
(Harper v Row Nation Enterprises, 471 US 539 (1985)).

2.3.7.2 Is Copying Entire Work, Fair-Use or not?
While copying an entire work may make it harder to justify the amount and
substantiality test, it does not make it impossible that a use is fair-use. For
instance, in Sony Corp. of America v Universal City Studios, Inc., 464 US
17 (1984), also known as Betamax case, it was ruled that copying a
complete television show for time-shifting purposes is fair-use (Halbert &
Ingulli, 2005). If you are selling for profit, it is not fair-use. While
commercial copying for profit work may make it harder to qualify as fairuse, it does not make it impossible (Gordon, 1982). For instance, in the 2
Live Crew-OH Pretty Woman case, it was ruled that commercial parody
can be fair-use. The question that follows enquires about how far the
enquiry on fair-use should be reviewed, addresses the above concern.

2.3.7.3 Should Extent of Fair-Use be considered fair?
It is sincerely hoped that this question will address the main question of
this subsection that was posed earlier, which is research question two, to
the fullest extent. Weinreb (1990) advocates the content that the extent to
which fair-use should be considered fair according to the fair-use doctrine
should be part of the argument deduced from the review so far as constructed
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to summarize the argument. According to Masango (2007) citing Cohen
(1998), in a breach of the terms and conditions in the licensing agreement,
‗contract law rather than copyright law is paramount‘ (Lehobye, 2011a). In the
same vein, the incorrect application of the fair-use or fair dealing exemption in
the digital environment through the Web may allow IS researchers to believe
that e-licenses incorporate a fair dealing exemption as the e-licenses do
nothing to prevent authorized users from downloading and printing copies of
texts for research purposes (Pilieci, 2008; Lehobye, 2011a).
It can thus, also be argued that this is untrue as e-licenses restrict
unauthorized users and forbid authorized users from using the information
fairly if the users are subsidiary corporations, institutions, associations, or
organizations affiliated with or related to the subscriber (Masango. 2009). IS
researchers are no exception. BiblioLine e-license agreement says, ‗subscriber
rights do not extent to unauthorized users including parent or subsidiary
corporation, institutions, association, or organizations affiliated with or related
to the subscriber‘ (BiblioLine Annual E-license and Subscription Agreement,
2007). Hence, for example, where our libraries in this type of e-license
agreement are found to belong to subsidiary corporations, institutions,
associations, or organizations affiliated with or related to the subscriber, they
are prohibited from downloading and printing copies of texts notwithstanding
that it is for IS research scholarship (Mwanza, 2002; Masango, 2009). Where
this occurs, it would inhibit IS scholarship as these researchers would not be
able to copy digital content for IS research scholarship (BiblioLine Annual Elicense and Subscription Agreement, 2007). Now, it can only be imagined if
copyright has been violated against the so-called professional, such as bar
society in respect of forgery, for instance. In this case heavier punishment will
be imposed as a means of retribution for the benefit of all other professional
bodies or professional community interest. (Lehobye, 2010b: 493) The extent
of fair-use may not necessarily be considered fair considering substantiality of
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the coping as reviewed above. It may also not be regarded on the basis of
take-it-or-leave — or a win-win situation.

2.3.8 Commentary on Fair-Use Defense
If the digital copying is not fair-use, it is copyright infringement. Fair-use is
only one of many limitations, exceptions, and defenses to copyright
infringement. For instance, the Audio Home Recording Act establishes
that it is legal in some circumstances to make copies of audio recordings
for non-commercial personal use (Copyright Office), say during one‘s
research process of evidence collection. It is copyrighted, so it cannot be
fair-use. On the contrary, fair-use applies only to copyrighted works,
describing conditions under which copyrighted material may be used
without permission. If a work is not copyrighted, fair-use does not come
into play, since public-domain works can be used for any purpose without
violating copyright law. It should be noted that in some countries, including
the US, the mere creation of a work establishes copyright over it, and
there is no legal requirement to register or declare copyright ownership
(Copyright Office Basics (COB)).
Acknowledgment of the source makes a use fair. Giving the name of the
digital photographer or author may help, but it is not sufficient on its own.
While infringement and copyright violations are related matters, both can,
at times, involve failure to properly credit sources — they are not identical.
infringement — using someone's words, ideas, images, etc. without
acknowledgment — is a matter of professional ethics (Ackermann & Britz,
2006).
Cyber copyright is a matter of law, and protects exact expression of an
electronic literary work, not e-ideas. One can plagiarize even a work that is
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not protected by copyright, such as trying to pass off a line from
Shakespeare as one's own quoted from e-book (Howard, 2009). On the
other hand, citing sources generally prevents accusations of infringement,
but is not a sufficient defense against copyright violations (Lehobye,
2010a). For example, reprinting a copyrighted book without permission,
while citing the original author would be copyright infringement but not
infringement and the two concepts need not be confused (Yu, 2007).
Noncommercial use is invariably fair. Not true, though a judge may take
the profit motive or lack thereof into account. In LA Times v Republic
(supra), the court found that the noncommercial use of L.A. Times content
by the Free Republic Web site was in fact not fair-use, since it allowed the
public to obtain material at no cost that they would otherwise pay for and
that was in fact infringement (Bright, 2008; paragraph 2.4). This brings us to
the end of the application of fair-use doctrine. Before moving on to related
course case, it is necessary to summarize the review on fair-use. I now turn to
pull together the review on fair-use defense together.

2.3.9 Summary on Fair-Use Defense
This subsection summarized the review on Fair-Use Defense in view of the
send research question posed. The origin and application of fair-use doctrine
and its purpose were introduced. What actually constituted fair-use, was
reviewed within the international context looking in what the copyrights
laws say about fair-use in conjunction with their international influence.
This was considered with special attention to countries such as New
Zealand, Singapore, Canada, and the United Kingdom based on the four
factors provided for by different cyber copyright legislation. Principal
criteria for evaluating fair dealing which included the amount and
substantiality were reviewed. The question of whether the amount copied
is relative to the whole work, whether or not it is allowed to copy, say three
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hundred words, whether or not copying the entire work is fair-use, and
whether the extent of fair-use should be considered fair or not, were all
addressed by considering the content of substantial copying — which were all
followed by commentary on fair-use defense. IS researchers should then
be guided by these principles to ensure uniformity in relation to the correct
or

reasonable

interpretation

of

digital

copyright

content

in

the

understanding of digital information protection in order to give effect to the
fair-use defense. In this section, it is indicated that copying de minimis is
indeed entrenched within the cyber copyrights protection. Secondly,
‗substantial copying‘ is not necessarily subjected to this protection in its totality.
The above articulation, as can be seen, strengthens my research argument
even the most. IS researchers should be informed that substantial copying
especially, is the matter of common sense in most instances, but still,
attribution is necessary. To reemphasize, research question two can be
addressed by the indication that the extent of fair-use may not necessarily be
considered fair, guided by a reasonable consideration of substantiality of the
coping. I now turn my review on the last section of chapter two which is the
related court case.

2.4 RELATED COURT CASE
2.4.1 Overview
This judgment, as Fausett (2007) insists, should play an important role in
its application and should be seen as the related model to this dissertation on
both national and international cyber-law of copyrights protection standards, as
indicated. It is also regarded as one of the tools instrumental to the findings
through data analysis. The most recent case of FAPL v Ploni (1636/08,
Motion 11646/08 September, 2009) encapsulates and confirms the facts
over and above copyrights and fair-use reviewed, with the judgment
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basing its argument on the importance of the interest of the society and
illuminating misinterpretation of cyber-law of copyright protection by IS
researchers in averting negative impact against Fair-Use Defence. It also puts
it straight the fact that the conflict pronounced by this research is by virtue
of scepticisms that have developed by the operation of law in respect of,
not only the technicality attached to substantial copying, but also the
interest of society in general. Although this case does not directly involves
literary works, it is however, directly linked to this research by its fair-use
defence application on the side of general society by virtue of copyrights
infringement. Moreover that it operates within the IT environment. It also
covers the sanctity of this research seen holistically.

2.4.2 Facts of the Case
This is an important judgment in which the court accepted the defence of
fair-use for a site linking to Peer to Peer (P2P) live feeds of soccer
matches (Anderson, 2009b). The main reasoning was based on the public
importance of certain sporting events, i.e. the public's rights as counter
weight to the copyright holders‘ rights. Eric J‘s introductory note: ‗I have
received several e-mailed references to the recent Israeli copyright
decision involving the Internet streaming of a live sporting event in Israel.‘
Normally, I don‘t blog foreign decisions because (1) it is hard enough to
keep up with US legal developments, and (2) it is even harder to
understand the subtleties of a foreign judgment without intimately knowing
the entire legal context. Fortunately, Yoram Lichtenstein, an Israeli IP
lawyer who represented the defendant in this case, approached me
offering to write a guest blog post contextualizing the decision from an
Israeli context. Obviously, Yoram has an interest in this case, but that
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makes his perspectives especially helpful in deciphering the interesting
and complex opinion. The Tel Aviv (Israel) District court recently issued a
decision regarding copyright protection for streaming live football (soccer
to American readers) in Football Association Premier League (FAPL v
Ploni).
The decision tackles several major issues, including international
jurisdiction over the Web, Israeli John Doe procedure explains what
constitutes copyright infringement (whether streaming live sports over the
Web breaches copyright at all). But the main issues that caused the
greatest stir were (1) how the court defined and addressed the public's
right to access copyrighted material, (2) the unusual analysis of fair-use
before the law, and (3) most naturally, the interpretation of Cyber-law of
Copyright Protection (Lehobye, 2010b).

2.4.3 Legal Question
The question is based on the interpretation of Cyber-law of Copyright
Protection as to whether fair-use based on the public importance of certain
sporting events, i.e. the public's rights as counter weight to the copyright
holders‘ rights, would be accepted as defence (FIFA World Cup 2010
Republic of SA; Neacsu, 2002).

2.4.4 Rationes Decidendi
Regarding the IS researchers ‗rights‘, the court addressed the public‘s
rights under the law (such as fair-use) as a ‗right‘ deriving from the Human
Rights Declaration of 1948 and other doctrines. As a result, the users‘
legal rights are accompanied by a duty of another (the copyright holders)
to allow their activities. Accordingly, the court‘s reasoning could potentially
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create new causes of action when a copyright owner deprives users of
protected ‗rights‘ (Muir, 2003). If, for example, a software developer uses
Digital Rights Management (DRM) to limit a person‘s right to backup her
legally purchased copy of the software (McCracken, 2004; Liebowitz,
2002), or use it on another personal computer (Bygrave, 2002), the user
might be able to sue the developer for inappropriately restricting the user‘s
rights in certain instances. The rationes decidendi (reasons for the
decision) discussed above are further hinged on the factors once
elucidated elsewhere in the review, as was apparent (related court case).

2.4.5 Fair-Use
Copyright gives the creator a limited monopoly on his or her work, but the
public has certain rights to use the work while it is still under copyright.
Unfortunately, this balance is rarely struck in Israeli based on international
rulings. Fortunately, Agmon-Gonen J, a fearless and eloquent judge,
confronts those two issues directly in her fair-use analysis. It should be
noted here that in 2007, Israel‘s copyright statute adopted a fair-use
defence with the same four factors as the US fair-use defence as
reviewed above showing how the four factors influence fair-use as
copyrights defence. These four factors are in turn reviewed as follows:

2.4.6 The Purpose and Nature of the Use
The judge clearly stated that a use for commercial purposes may still be
fair if it has significant social value and benefit. She further concluded that
the John Doe's activity here making important sport events accessible to
the public for little or no payment is socially important and carry significant
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social gains. The court referred to Kelly v Arriba Soft ([2003] No. 00-55521
CV-99-00560-GLT) and the Perfect 10 v Amazon and Google ([2007] CV05-04753-AHM) cases as examples where social importance overrode the
commercial purpose of the alleged infringement. The court then delved
into a very interesting analysis of the sociological importance of soccer
and the importance of making it accessible to the public. Making soccer
available only to the wealthy is unacceptable, stated the judge. The court
considered the possibility that the change in culture and the development
of the Internet and Internet culture may be a way to return sports to the
masses.

2.4.7 Summary on Related Court Case
This court case has highlighted the most significant aspects of this
research especially the four factors as the most rigorous version on
copyrights protection. Facts of the case, legal question, rationes decidendi
where all explained. These explanations were in line with the four factors,
namely the purpose and nature of the use, nature of the work, amount of
the work taken, and effect on the market, before the judgment could be
handed down. These factors have been seen to be the subject of
investigation into the international countries on copyrights of these
countries and have been found to be similar. The rationale of this court
case is to indicate the importance of not to misinterpret the use of cyberdigital copyrights information by IS researchers.

2.5 SUMMARY ON THEORETICAL FOUNDATION
The previous chapter introduced key aspects about which the dissertation,
seen in its entirety, was discussed. These aspects included the overview,
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background, problem formulation, dissertation argument, the research
questions, the purpose of the research, data validity and reliability
including ethical considerations. This chapter focused on (1) cyber-law of
copyrights protection and (2) the fair-use defense, (3) related court case.
Except for (3) which provide trends in practice, these sections will each focus
on a particular research question. This chapter is further elucidated by the
interpretation of the model court case decision. (Lehobye et al., 2011b)
Regarding Cyber-Law of Copyrights Protection in line with the first
research question, it has been seen that copyright laws prohibit any
unauthorized reproduction which is aimed for commercial purposes
without the express consent of the owner of the original works. Also on
digital ideas, the law does not protect something which is not as yet
produced out of the mind of a person. Amongst the methods permitted by
law to quote or copy others‘ works without infringing the copyright of the first
work is by applying the fair dealing exemption clause. Other method is by
either seeking permission from the copyright holder of the work or copying
works that are in the public domain. With regards to e-libraries, it should
specifically be noted that it is infringement to produce software that looks
and feels the same to that of the customer. In some countries, such as the
US and UK, other than SA, copyright law provides for compulsory elicenses of copyrighted works for specific uses. It has also been seen that
some earlier Acts are in contrast to the argument to this study, for
example, the US Copyright Act of 1976, permits some copying and
distribution without permission of the copyright holder or payment to the
copyright holder. Also in Australia, copyright exceptions under the
Copyright Act of 1968 are a limited set of circumstances under which
copyrighted material can be legally copied or adapted without the
copyright holder's consent. However in Canada, private copying for
personal use has been expressly permitted by statute since 1999. These
contradistinctions are referred to as fair dealing (De Zwart, 2006; Lehobye,
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2010b). Fair dealing uses were referred to as research and private study;
review and critique; news reportage and the giving of professional advice
(i.e. legal advice). It was indicated that copying de minimis is indeed
entrenched within the cyber-law of copyrights protection. This idea has been
supported by the EUD as reviewed. (Lehobye, 2010a; 2010b)
Concerning the Fair-Use defense in line with the second research
question, brings in the controversy that the fair-use of a copyright
protected work in terms of s 107 of the US Copyrights Act of 1976, is not
copyright infringement, even if such use technically violates s 106. This
was illustrated by Kearsley case. It was reviewed that whether the use is of
a commercial nature or is for nonprofit educational purposes, has recently
been deemphasized. This reasoning brings in another controversy that the
extent to which the use can be defended as fair, is only indicated by the
fact that many, if not most, IS researchers seek at least some measure of
commercial gain from their use. Fair-use is a right granted to the public on
all copyrighted works which rights take precedence over the author's
interest except for binding contracts and e-licenses. However, not every
use that is commonly considered ‗fair‘ counts as fair-use under cyber-law
of copyrights. Some other international countries do not regard incidental
copying, even though is allowed, as fair dealing as is not defined as ‗fair
dealing‘ under their Acts, for example the New Zealand and Canada
(D‘agostino, 2009). The ‗factors‘ have been detailed to indicate the extent
of fair use by different jurisdictions. Generally, there is a confirmation that
fair use (fair dealing) is indeed a defense and that the extent thereto is
informed by fair dealing exceptions, as observed by the Canadian Law
Society of Upper Canada case. With regard to fair-use limitations,
research and private study seem to be applied common place as
entrenched grounds of justification on copyrights infringements and
violations. For educational purposes, multiple copies of portions of
copyrighted works can be made and this does not violate copyright rights.
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A fairly numerous court decisions were consulted and examined to confirm
the above mentioned arguments. The research question two can
therefore, be addressed by the indication that the extent of fair-use may not
necessarily be considered fair. This has been guided by a consideration of
substantiality of the copying of copyright protected works. (Lehobye, 2010a;
2010b; Lehobye et al., 2011b)
Technically, copying a small part of a work may amount to a substantial
part of the work for the purposes of infringement. Exclusive rights do not
grant the copyright owner any particular rights in the work — rather the
exclusive rights entitle the copyright owner to prevent others from
exercising any of the exclusive rights without his permission. Whether or
not a person has copied a substantial part of a copyright work is primarily
a qualitative test. This test has regard for the skill, labour and judgment
used to create the copyright work, and not a quantitative test, and
otherwise the whole work will amount to infringement. But to counter
infringement activities, there are numerous trends based on modern
technologies that help detect infringement for purposes of law suits or for
purposes of avoiding infringement. These include Turnitin, the WriteCheck,
the

Advanced

PlagiarismDetect.com

and

the

PlagiarismSearch.com.

(Lehobye, 2010a)
On the issue of related court case, this study interpreted FAPL v Ploni
(1636/08, Motion 11646/08 September, 2009) contextualizing the whole of
the research unpacking practical and legal consequences of copyrights
infringement. This case illuminated the importance of the protection of society
by copyrights protection and infringements. As it covered the entire review on
cyber-law of copyrights protection and fair-use defense, it is regarded as the
crux of this research and the model court case. (Lehobye et al., 2011b) This
brings to the end, chapter two. The next chapter focuses on theoretical
frameworks.
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CHAPTER THREE: THEORETICAL
FRAMEWORKS
3.1 INTRODUCTION
Chapter two intensively discussed the most salient portion of the
research‘s theoretical foundations in respect of the interpretation of cyberlaw of copyrights protection, the fair-use doctrine and related court case —
and thus, construed the hallmark of this dissertation. The rationale was to
avert and circumvent misinterpretations leveled against digital information
affecting fair-use defense on the part of IS researchers. In this chapter, the
main ideas and concepts as the underpinning theories on Conflict,
Copyright-Fair-Use, Development and Protection Activity Frameworks,
including Social Conflict are examined. This examination begins by
discussing Conflict as an underpinning theory and continues to describe
Activities and concludes by looking at its pervasiveness to the IS research.
The main idea behind these descriptions is to give effect the whole
concept of conflict as the theme of this dissertation to the research
problem, namely Misinterpretation of Cyber-law of Copyright Protection by IS
researchers which may impact negatively against Fair-Use Defense.
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3.2 CONFLICT AS A RESEARCH UNDERPINNING THEORY
3.2.1 Overview
This section looks into the conflict theory as an underpinning concept of the
study. The conflict element underlying this theory is based solely on the
clashing of the minds on the use of another‘s copyright protected works and
the claim of justification (fair-use) on the use by the IS researchers and
academics as fair, based on misinterpretation of digital information. This
section defines the conflict theory and describes, through frameworks and
activities, its appropriateness to IS research by examining it comparatively with
fair dealing.

3.2.2 Nature of the Conflict
This discussion is based on the nature of the conflict that will illuminate the
basis which is usually experienced by the IS researchers and academics
on the one hand, and the original authors of the protected works, on the
other on the basis of fair dealing. The definition of conflict within the
context of this dissertation and thus, of the IS research, is essentially
brought about by the skepticism of whether or not the copyright rights of
another is being infringed when the latter‘s original electronic or digital
protected works are being dealt fairly without the latter‘s permission, or
even without proper attribution (Howard, 2009).
Whether or not the answer to this question is in the affirmative will depend
upon a qualification which is on the ―proviso that fair dealing is meant for
research works, private study, not for commercial purposes and strictly for
teaching purposes‖. This definition is then contextualized as the difference
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of opinions between the uses of another‘s copyright protected works as to
whether or not the use infringes upon the rights of the copyright holder.
This definition coincides with the one as defined in the dissertation
glossary in the introductory chapter (subparagraph 1.2.1.7).
Having said that, Conflict can thence be categorized in different forms
depending on the basis for which it is applied and also on the
circumstances of each particular study. In this study the conflict theory
looks into identifying the objects of its application, namely printed and
digital information. In this research, two objects of theoretical frameworks
are identified to be applied and the subject matter of the application
divided into activities. Its dual approach is the subject matter activity
(copyrights-fair-use) and the one of social theory (MacDonald et al., 2002).
To simplify this, duality has then been broken down in three activities,
namely Copyright-Fair-use Activity, Development Activity and Protection
Activity which will then be described a bit later engaging the fair dealing
with the conflict brought about, but first, the Activity frameworks.

3.2.3 Activity Frameworks in Perspective
I have modified Korpela et al. (2002) framework to call it FActAD and
thenceforth, Fair-use Conceptual framework. The Fair-use Activity Analysis
and Development (FActAD) framework and sustainability factors provide a
modeling tool for IS researchers to achieve a shared understanding of the
conflict and its goals (Korpela et al., 2002; Tiihonen et al., 2006). The
theoretical models presented in this chapter describe the needs of digital
information protection and development within a copyright activity by
considering the context (network of activities and community), the moment
(ICT as a means at a given phase of the fair-use activity) and the process
(information systems development (ISD)) (Bodker et al., 2004; Quek & Shah,
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2004; Korpela, et al., 2002; Tiihonen et al., 2006). It has been indicated that
mechanisms that may be employed need to be protected. One of the ways to
do this is through the employment of fair-use as a defense (Quek & Shah,
2004). In this way the IS researchers would have had the opportunity to
correctly interpret and then apply the fair-use defense in a more logical
manner.

3.2.4 Summary on conflict as an Underpinning Theory
The conflict theory as an underpinning concept of this research was focused
on. The conflict element underlying this theory was seen as based solely on
the clashing of the minds as to the nature of copyright protected works (digital
information) and the claim without justification (fair-use) on the use by the IS
researchers and academics as fair, based on misinterpretation of digital
information. The discussion defined the conflict theory and described, through
frameworks and activities, its appropriateness to IS research by providing
comparative examination. Both the nature of the conflict and the activity
frameworks were contextualized and put into perspective (Bergsten, 2001;
Yoffie et al., 2004). This calls for a discussion of theories as an activity
approach.

3.3 ACTIVITY APPROACH ON THEORIES
3.3.1 Overview
Conflict in this dissertation is an elementary basis for the research enquiry.
It sets out the conflict between the use of copyrighted works and the
skepticism brought about by the general lack of understanding of the
application of fair-use doctrine, rigorously. Korpela et al. (2002) indicates
that it is not very important whether the information management facilities
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and processes within an activity or a network form an information system
– what is important is whether the use of ICT facilitates the objectives of
the activity. ICT has become increasingly widespread and it is one of the
most important types of means in and between many cyber- informationladen activities based on digital information. On the other hand, however,
dealing with digital information is yet another thing. This is what brings the
Conflict between copyright protection of digital information and the fair-use
or fair dealing into play.
Korpela et al. (2002) further indicated that the need for new IS and
technology is one of the most common sources for change in copyrighted
work and IS projects are one of the most common forms of change.
Korpela et al. (2002) extrapolated on the dual use of activity. I personally
argue that this duality approach particularly in this dissertation is based on
copyright and fair-use activity and development activity respectively and
should then have protection activity as additional to what Korpela et al.
(2002) suggest, to attach more logic and conform to this dissertation‘s
baseline.

3.3.2 Activity Theory and Information Systems Research
Activity Theory is an interpretive research approach that presents a
framework within which to analyze the actions of researchers as they
interact within the Web in an attempt to accomplish a desired outcome
(Lavhengwa et al., 2010). In the Information Systems field, Activity Theory
has been used in Human Computer Interaction (HCI) and Computer
Supported Cooperative Work (CSCW) as a way to overcome problems of
conceptuality when designing and researching IS (McMichael,1999), for
instance, (Korpela et al. 2002; Kuutti, 1991; 1996). Activity theory has also
been proposed and used as a research approach to study individual and
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social transformation in Information Systems research development
projects (e.g., Kuutti, 1999), coordination in networked organizations
(Kuutti & Molin-Juustilla, 1998), cultural adoption and rejection of IS
(Gobbin, 1998) and as a framework to bridge the dichotomy between
humans and technology (Hasan et al., 1998).
The preceding works suggest that Information Systems be studied using
an activity based research with a focus on: (1) taking into account the
historical and ongoing contextual discovery of work practices and (2)
acknowledging that IS is a socially constructed tool subject to ongoing
development by both users and designers (Kuutti, 1991). Activity theory
provides a general integrated framework that can be used to reframe IS by
focusing on human activities such as research and by highlighting the
individual and collective contexts of IS (McMichael, 1999). The following
discussion highlights the key principles of Activity Theory that are of
particular significance to information systems research as basic units of
analysis.

3.3.3 Activities as Basic Units of Analysis
Actions are always situated in a context and they are impossible to
understand without that context (Suchman, 1987). The provision offered
by Activity Theory is that a minimal meaningful context for individual
actions, both physical and mental, must be included in the basic unit of
analysis. The unit is called an Activity. An Activity is the doing in order to
transform something. In this study, the end result of an Activity is the
misinterpretation by IS researchers the cyber-law of copyrights protection
in view of the digital information.
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Since the context is included in the unit of analysis, the object of research
is always essentially collective even if the main interest is in individual
actions. An individual can and usually does participate in several copyright
activities simultaneously (Kuutti, 1996). A human activity always involves
the use of various artifacts such as instruments, signs, procedures,
machines, methods, laws, forms of work, etc.
The fundamental feature of these artifacts is that they have a mediating
role, since the relationships between elements of an activity are not direct
but mediated. Artifacts have been created and transformed during the
protection and development of the copyright activity itself and carry with
them a particular culture – a historical residue of that development (Kuutti,
1996).
An instrument, including human computer processes, mediates between
an actor and the object of doing. The object is seen and manipulated
within the limitations set by the instrument (Engeström, 1999). The
mediating tool (the Web site) makes it possible to mediate and change a
supporting activity as subjects (IS researchers) re-invent the context of
their activities. To this end, I in turn demonstrate copyrights protection
activities using frameworks to illustrate the correct interpretation for digital
information protectionism.

3.3.3.1 Copyright-Fair-Use Activity
Having briefly touched on the three Activities, this Activity ties IS
researchers to content in relation to copyright protection in order to
facilitate fair-use defense. As Leont'ev (1978) elaborates, actions without
context are meaningless on the concept of ‗human activity mediated by
intentions and morals‘. A three-level hierarchical structure is created
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where collective copyright activity is the holistic basic unit of the analysis.
In agreement with Kuutti (1996), I maintain that the systemic unit that IS
researchers and practitioners should consider first is [copyrighted work]
Activity in all its aspects and dynamics as indicated by figure 3 hereunder.

Fig. 3 The framework: the structure and relations of a copyrighted work activity
as a systemic entity. (Korpela et al., 2002; Mursu, et al., 2003)

Figure 3 introduces conflict in the copyright and fair-use operation in (a
rather malicious manner) and also presents conflict as an abstract
framework. This framework provides a synopsis for studying a copyrighted
work activity. This copyright-fair-use activity is the focus of the framework
for the entire copyright protection and the fair-use defense as depicted
and illustrated by this framework.

3.3.3.2 Development Activity

A Conflict Theory Approach for the Information Systems Researchers

Page 92 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

This activity plays unimaginatively important role in the avoidance on the
conflict between copyright protection and the fair-use doctrine (fig. 3) the
latter of which needs to be protected and maintained. In this regard, there
is a view by Wessels et al., (2003) that the need for new IS and
technological means is one of the most common sources for change [a
shift from conflict] in copyrighted work and IS projects development as
these are one of the most common forms of change (Korpela et al., 2002;
Wessels et al., 2003) and that needs to be developed and maintained.
This idea is illustrated by figure 4 below.

Fig. 4 Sustainability factors of IS in Activity Analysis and Development (ActAD)
Framework in Skepticism and Conflict between Fair-Use and Copyrights. (Mursu et
al., 2004)

Figure 4 illustrates the following view: the view that the appropriate introduction
of ICT means IS development that empowers the user community and the
preliminary aim of the Fair-use Activity Driven ISD Model is the participation of
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all the stakeholders (IS scholars and authors) (Bodker et al., 2004; Quek &
Shah, 2004), as shown in Figure 4 above, whenever it is reasonable.

3.3.3.3 Protection Activity
This theory regards the conflict nature of this study, MacDonald et al.
(2002) further reassure that social nature of this theory is not limited to
hostile or antagonistic opposition; it is not wholly a clash of coercive
powers as often is implied, but of any opposing social powers. From this
perspective, it can be seen that the conflict theory, when contextualized
with this research study may be capable of providing some bias. It is so
because, other sub-theories so far, for example, those pertaining directly
to conflict, will never even attempt to indicate a guideline, let alone a
solution to IS researchers and academics. These, amongst others, include
protection, development and social sub-theories.
In these descriptions of the conflict theory, MacDonald et al. (2002) find
this theory being usually recognized through violence, and physical
behaviour. Yet, it is more than just fighting, and even killing one another
may result. At times, conflict can deal with hostility throw a simple
argument in a conversation. It is acknowledged by someone's power
(MacDonald et al., 2002). This has a direct connotation to the social
conflict of power pertaining to the actual conflict between the fair-use
doctrine and digital information based on the use of copyright protected
works and the application of fair dealing on someone else‘s protected
works. Copyright protected works and the application of the fair-use
doctrine also involve other issues of miscellaneous nature (Korpela et al.,
2002; Zuber-Skerritt & Associates, 2009). This protection activity is
illustrated by figure 5 hereunder.
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Fig. 5 The Composition of IS Development as a Copyright Protection Activity. (Korpela
et al., 2002)

Figure 5 illustrates the object of the IS development activity pertaining to fairuse to be problematic in the users' copyright work processes - a need for
certainty, i.e. a conflict between substantial taking and fair-use, in contrast to
figure 4 above. In figure 5, the infringer‘s activity determines what kind of
copyright material he or she will need (Wilson, 2006). The IS development
activity gets its actors, rules, means and so forth, from both organizations and
activities on the one hand – and the infringers‘ and the IS developers' ordinary
activities on the other and starts its protection right there (Korpela et al., 2002;
Mwanza, 2002).

3.3.4 Commentary on Activity Approach on Theories
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The activities based on Copyright — Fair-Use, Development and
Protection have been discussed using the frameworks to illustrate the
correct interpretation of Cyber-Law of Copyrights — Fair-Use, the
Protection and the Development thereof within the IS research
scholarship. Akin to other information systems research approaches,
Activity Theory is not devoid of limitations. However, the key limitation of
the Activity Theory research approach tends to also be its key strength.
Activity Theory is not actually a theory as such, in that it is not ‗a fixed
body of accurately defined statements.‘ (Kuutti, 1999, p. 25) Rather, it is a
collection of broadly defined concepts that are open to varied applications.
The framework as used depicts the dialectical relationship between
technology and research.
In this research, Activity Theory provided a framework for interpreting
digital information protection activities in the Web environment — focusing
on IS research actions with technology. An Activity Theory research
approach requires that the researcher develop a complete understanding
of all forces impacting negatively the system and the changes in activity
systems over time, by indulging himself in the system under observation
for the entirety of the process (McMichael, 1999). Activities are long term
formations and their objects cannot be transformed into outcomes at once,
but go through a process often consisting of several steps or phases
(Kuutti, 1999).
For the researcher to see out all these steps or phases there may be a
need to use a varied set of data collection techniques to elicit a complete
picture of the activity system (McMichael, 1999). To these points, this
research employs four varied techniques in collecting data using
contextual inquiry (see the discussion of the methods of data collection in
chapter four).
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Using Activity Theory means that the researcher must also understand
and account for historic actions, rules (both stated and unstated); tools
and research norms that are at play in the activity system. Since historical
details are unique and cannot be assumed to exist in all activity systems, I
have attempted to bring out the history and the local context of the
research location and participants throughout the dissertation.

3.3.5 Summary on Activity Approach on Theories
It has been indicated that Conflict in this dissertation is an elementary
basis for the research enquiry and that it set out the conflict between the
use of copyrighted works and the skepticism brought about by the general
lack of understanding of the application of fair-use doctrine. As some
scholars indicated it was discussed that it is not very important whether
the information management facilities and processes within an activity or a
network form an information system — and that what was important was
whether the use of ICT facilitates the objectives of the activity (McMichael,
1999; Li-Chiou Chen & Long, 2010). As ICT has become increasingly
widespread and it is one of the most important types of means in and
between many cyber-information-laden activities, this was indicated also
as what brought the Conflict between copyright protection and the fair-use
defense into play. This necessitated a thick discussion based on Activity
Theory within the IS Research Activities as the Basic Units of Analysis of
which was discussed under the three activity frameworks, namely
Copyright — Fair-Use Activity, Development Activity and Protection
Activity. Commentary indicated basically that the researcher follows
practical considerations using theories as to all circumstances upon which
the research is based within the Web (Lavhengwa et al., 2010).
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3.4 SOCIAL CONFLICT THEORY
3.4.1 Overview
It was indicated from the beginning of the discussion of the conflict theory
that two objects are identified to be applied, namely its applicants and the
subject matter of the application as being divided into three activities. In
essence, conflict has a human and thus, social element. Having discussed
these three activities I now turn to social element of conflict theory to put
both into perspective. This is so in that the latter may not operate without
the former.

3.4.2 Nature and Origins of Social Conflict Theory
Social conflict theory is a Marxist-based social conflict which argues that
individuals and groups (social classes) within society have differing
amounts of material and non-material resources (the wealthy v the poor)
and that the more powerful groups use their power in order to exploit
groups with less power. The theorists argue that the major class division is
between those who own the forces of production and those who do not.
They distinguished the following two class grouping in capitalist society:
the propertied upper class and the property-less white-collar workers. This
idea lays a grounded footing of this research study on conflict (Karl, 1971).
According to Karl (1971) in all stratified societies there are two major
social groups: a ruling class and a subject class. The ruling class derives
its power from its ownership and control of the forces of production. The
ruling class exploits and oppresses the subject class. As a result there is a
basic conflict of interest between the two classes. Karl (1971) indicated
that the various institutions of society such as the legal and political
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system are instruments of ruling class domination and serve to further its
interests.
Marx believed that western society developed through four main epochsprimitive communism, ancient society, feudal society and capitalist
society. This does not preclude this dissertation from actually using the
social conflict. However, there is positive social interaction within these
communities (Dean & Pruitt, 1986).

3.4.3 Positive Social Interaction
Social theory also refers to various types of positive social interaction that
may occur within social relationships. The two methods by which this
exploitation is done in this research study are through unauthorized
copying of someone‘s copyright protected works and substantial taking
resulting in costly litigation. Earlier social conflict theorists argue that
money is the mechanism which creates social disorder. The theory further
states that society is created from ongoing social conflict between various
groups. In this context there is only one theory of relevance, namely the
activity theory of this dissertation based on the conflict theory. The conflict
theorist argues that the relationship between copyrights holders and the
secondary users, namely the IS researchers and academics is unequal
and favours the owners (Karl, 1971). Secondary users may acknowledge
even when using the most minor quotation of the original works, written or
oral and still gain absolutely no right or economic interest with that
acknowledgement but to avert litigation. This might be prune to
constitutional challenge (s 36 of the Constitution) as already indicated in
chapter one. It is this type of relationship which has been applied in the
use of copyright protected works to show that social relationships are
about power and exploitation.
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3.4.4 Pervasiveness
The above scholars came with the view that concurs with the pervasiveness of
the application of conflict theory as an approach in this research study (Karl,
1971; Dean & Pruitt, 1986). This theory should henceforth be considered as
an instrument in arriving at the findings of this study which will be such that
they are capable to ensure precision and reliability of all the factual situations
of this research study seen as a whole. The difference of opinions between
the uses of another‘s copyright protected works as to whether or not the
use infringes upon the rights of the copyright holder will then be ascribed
to the empirical study conducted (Macdonald, 1999). So, for example, not
all the IS practitioners will view copyrights and fair-use with the same
opinion, there will always be a clash of minds in respect of the individual
understanding of the two phenomena, namely copyrights and the fair-use
(Trosow, 2003).

3.4.5 Application of the Theory within IS Research
Having defined the conflict, two different kinds of conflict emerged and were
identified as would be applicable within the context of this study, namely,
conflict theory and social theory, the latter of which is the subspecies of the
former. Therefore the interpretation and the application of the discussions of
the social conflict theory principles have illuminated on the conflict theory, thus,
making it easier to ricochet to the weight of the theme of this dissertation
(Eikeland, 2006). This is apparent in that Karl (1971) and Dean & Pruitt
(1986) concur with the pervasiveness of the application of conflict theory as an
approach in this research study, as just shown. Seen in the IS research
context and with the argument already extrapolated in chapter one, this theory
can indeed be here seen to contribute hugely on the skepticism as to the use
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of copyright protected works by IS researchers of rights holders. To this end
follows the summary on conflict theory.

3.4.6 Summary on Social Conflict Theory
The discussion of the conflict theory was based on the two objects
identified to be applied, namely its applicants and the subject matter of the
application as being divided into three activities. Before the three activities
were used to discuss and illustrate copyrights on digital protectionism, in
conjunction with social conflict theory, the nature and origins of social
conflict theory as a positive social interaction was discussed. The latter
examination included its application and pervasiveness within this research.
These later discussions drew the chapter to its final conclusion and therefore
will now be summarized in its entirety.

3.5 APPLICATION OF THEORETICAL FRAMEWORKS TO THE
STUDY
Regarding the conflict element to this theory on this study, conflict applies
solely on the bases of clashing of the minds on the use of another‘s copyright
protected works and the claim of justification (fair-use) on the use by the IS
researchers and academics as fair, based on misinterpretation of digital
information. This section defines the conflict theory and describes, through
frameworks and activities, its appropriateness to IS research by examining it
comparatively. To this study, this means that the rights of copyright holders do
not balance with those of secondary users as they should be. As regards the
Activity Theory, this means that the researcher must understand and
account for historic actions, both stated and unstated rules, tools and
research norms that are at play in the activity system. Since historical
details are unique and cannot be assumed to exist in all activity systems, I
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have attempted to bring out the history and the local context of the
research location and participants throughout the discussions and
analyses of this dissertation. After all, research is about activity about
which the researcher must indulge him- or herself. Activity Theory should
be understood in this study as collection of broadly defined concepts that
are open to varied applications; these include Copyright – Fair-Use,
Development and Protection, as illustrated. On the part of Social Conflict
Theory to this study, it meant to do with that very social element of
research. Seen in the light of IS research context and with the research
argument, this theory can indeed be seen to enlighten hugely on the
skepticism as to the use of copyright protected works by IS researchers in
respect of rights holders. These also give logic grounding to the argument.

3.6 SUMMAY ON THEORETICAL FRAMEWORKS
Conflict as an underpinning concept of this dissertation has been
discussed as an element based solely on the clashing of the minds on the
use of another‘s copyright protected works and the claim without justification
(fair-use) on the use by the IS researchers and academics as fair, based on
misinterpretation of digital information. This chapter has defined the conflict
theory and described it, through frameworks and activities, its appropriateness
to IS research through comparative examination.
This gave rise to the activity approach on theories with the use and
discussions of frameworks within the IS research as basic units of analysis.
The three activities

discussed included

copyright-fair-use activity,

development activity and protection activity. Because of the human
element of the conflict theory, social conflict also came to the fore and was
discussed as positive social interaction in terms of its nature and origins,
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its pervasiveness and then its application within the IS research. The next
chapter then focuses on the research methodology.
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CHAPTER FOUR: RESEARCH
METHODOLOGY
4.1 INTRODUCTION
Chapter three discussed the main ideas and concepts of the underpinning
theories of Conflict, Copyright Fair-Use-, Development-, ProtectionActivity Frameworks on and Social Conflict concluding by describing
pervasiveness within the IS research. This chapter then discusses the
methods used to carry out the case study to this dissertation. Research
methodology is seen as a logical way of conducting research by using a
set of methods which are based on a shared and explicit philosophy or
approach (Avison & Fitzgerald 1995). Research methodologies in IS
include, but not limited to, case studies, field experiments, grounded
theory, critical theory, and action research (Mingers, 2001; Teng &
Galletta, 1991).
The case study of this research is about actual possibilities of
misinterpreting cyberlaw of copyright protection by IS researchers impacting
negatively against fair-use defense. Kuutti (1996) contents that Activities
cannot just transform into outcomes at once, but go through a process
often consisting of several steps or phases. For the researcher to see out
all these steps or phases there may be a need to use a varied set of data
collection techniques to disguise a complete picture of the activity system
(McMichael, 1999).
To this end, it should be noted that the strategy employed in this research
for data collection is clearly the qualitative method in the form of interviews
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using the e-questionnaire. The rationale for not using more than two
strategies is that when multiple strategies are used in cases of copyrights
where sources of information are highly likely to develop converging lines
of inquiry; hence findings are highly likely to be more inaccurate. However,
the technique of using fewer strategies also has some limitations. For
example, the use of fewer strategies within a single study has been known
to nullify extraneous influences in the sense that the e-questionnaire, as
opposed to other methods, is capable to put the selected questions into
context as it limits the interviews strictly to circumscribed questioning (Yin,
2002).
Nonetheless however, in this inquiry where IS researchers scroll about
different Web sites, such triangulation helps to identify the problems of
infringement and copyright violations. These are always traced through
the use of anti-plagiarism software such as Turnitin, WriteCheck, Advanced
PlagiarismDetect.com and PlagiarismSearch.com, to mention a few. Rich data
meant a better description and understanding of the phenomenon –
socially-oriented research contexts. The e-questionnaire and contextual
interviews were conducted with IS researchers in authentic research
contexts. The interviews were situational, thus open-ended, and
conducted on a head-on conversational manner. These strategies are
discussed further in this chapter. Lastly, the Research Design, Research
Framework Re-visited and Research Model that have been followed will
be described in this chapter.
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4.2 THE RESEARCH APPROACH
4.2.1 Overview
The approaches to IS research used in this dissertation, namely
qualitative, descriptive, interpretive and critical approaches are described.
In this section, the alternative perspectives on paradigms suitable for use
in IS research for this dissertation are also described. On the one hand,
various research methods common and typical for the IS field and on the
other, for relying on a case study and for following the interpretive
research paradigm are also highlighted. The gravity in respect of the
nature of this dissertation is drawn from the fact that IS research is dualdisciplinary (IT Law) and thus focuses on, Computer Science (IT) and
social behavioural science (Law) (Checkland & Howell, 1998). These
different approaches to IS research peculiar to this dissertation, namely
qualitative research, criticalistic, descriptivistic, interpretive and positivistic
approaches are henceforth described hereinafter.

4.2.2 Qualitative Research Approach
The dissertation argument follows a qualitative research method.
Qualitative research concerns the use of qualitative data, such as
interviews, documents, and participant observatory data, to apprehend
and explain social phenomena. In this dissertation, there has been a slight
paradigmatic shift away from technological to rather para-legal matters,
hence an interest in the application of qualitative research methods
(Kekwaletswe, 2007) This scholar‘s further assertion that the motivation
for doing qualitative research, as opposed to quantitative research, stems
from the observation that if there is one thing that distinguishes humans
from the natural world, it is their ability to talk (Myers, 1997), however, this
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should not be seen as some kind of insult to those non-verbal, sign user
communities as this would be discriminatory (s 9 of the Constitution).
Qualitative

research

methods are

designed

to

help

researchers

understand people and their social interactions within which they co-exist.
The goal of understanding a phenomenon from the point of view of the
participants and the particular social and institutional context is largely
misplaced when textual data are quantified (Kaplan & Maxwell, 1994).
Although this research follows an interpretive research paradigm as the
underlying epistemology, qualitative research could either be criticalistic or
interpretivistic. The two paradigms and their contexts are then described
hereunder.

4.2.3 Criticalistic Approach
Briefly, IS research may be classified as critical if its main task is seen as
being one of social critique, hence conflict, whereby the restrictive and
alienating situations of the status quo are brought to light (Klein & Myers,
1999). In this dissertation, the investigation is classified as inquisitorial as
it aims to help eliminate the causes of unwarranted infringements and
domination, and thereby enhance the opportunities for the realization of
incompetence through substantial copying (Hirschheim & Klein, 1994).
Critical theorists assume that people can consciously act to change their
social and economic situations negatively.

4.2.4 Descriptivistic Approach
There seems to be an increasing intellectual confusion leading to conflict
regarding IS researchers, and with it some friction, in the conflation of
ideology and method. To mention just but a few, Masango (2009)
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described fair dealing; Lehobye (2010b), described substantial coping,
while, De Klerk (2010) considered the limitation of subjective rights within
the context of s 36 of the SA 1996 Constitution‘ limitation clause of which
also copyrights rights are included. One way to express it is this. Social
science paradigms are a means of arguing for liberal internationalism and,
more recently, global network theory. Yet despite pre-eminence in the
international law of copyrights and fair-use field, and despite a certain kind
of seepage of specifically IP scholarship, the primary take-away from
social science in IP scholarship, as perceived by the in the US about
copyrights, has been the assumption that to argue from methodologies
such as rational choice theory is to argue as a matter of ideology against
liberal internationalism and for some version of state sovereignty.
The assumption has been, as Oona Hathaway and Ariel Lavinbuk aptly
noted in their Harvard Law Review review-essay of Goldsmith and
Posner‘s The Limits of International Law, that to adopt a descriptivist
method entails reaching a certain and, for many, uncongenial, normative
conclusion. Part of the acrimony stems from the rise of a new school, in
the time honoured fashion of the copyrights and fair-use school of thought,
but with the special acrimony that attaches to a project that is not merely
intellectual but moral, such as this one. The above description in itself
indicates purely the essence of descriptivistic nature of this research study as
the latter was the method employed to describe qualitative research
phenomena. These included qualitative empirical data analyses.

4.2.5 Interpretivistic Approach
The positivist approach has been criticized for its failure to take into
account the fact that the social world is constructed through meanings and
that it is a social practice (Lamprecht, 1997). By way of implication,
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‗meaning‘ at the core of the IS field, work in that field has to be done
outside any belief that there is the possibility of a static social world ‗out
there‘ (Checkland & Howell, 1998). Given this critique of positivism,
interpretivism has been recognized as a more appropriate paradigm for IS
research (Klein & Myers, 1999). The philosophical base of interpretive
research is hermeneutics and phenomenology (Boland, 1985). Interpretive
studies generally attempt to understand phenomena through the
meanings that people assign to them and interpretive methods of research
in IS are aimed at producing an understanding of the information system,
and the process whereby the information system influences and is
influenced by the context (Walsham, 1995a). Interpretive research does
not predetermine dependent and independent variables, but focuses on
the full complexity of human sense making as the situation emerges
(Kaplan & Maxwell, 1994).

4.2.6 Positivistic Approach
Way back from the formative milieu of IS, the positivist paradigm clearly
dominated IS research partly due to the strong positivistic leanings of the
top journals in the discipline such as MIS Quarterly and Information
Systems Research (Mingers, 2003; Kekwaletswe, 2007). Positivists
generally assume that reality is objectively given and can be described by
measurable properties which are independent of the observer (researcher)
and his or her instruments (Orlikowski & Baroudi, 1991).
Positivist studies generally attempt to test a theory in an attempt to amplify
the predictive understanding of phenomena. In accordance with this,
Orlikowski & Baroudi (1991) classified IS research as positivist if there
was evidence of formal propositions, quantifiable measures of variables,
hypothesis testing, and the drawing of inferences about a phenomenon
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from the sample to a stated population. The latter in view of this
dissertation is the one applicable. In the positivist approach, reality tends
to be seen as not complex and is rather seen as yielding easily to
statistical deduction.

4.2.7 Summary on the Research Approach
The approach that was adopted in this research was Qualitative which
meant that the numeracy was strictly limited to numeric information used
to indicate the quantum of understanding (or not) of the content of this
research. The paradigms attached to this methodological approach, which
were described were criticalistic, descriptivistic, interpretivistic and
positivistic. What follows hereunder is the design of the research.

4.3 RESEARCH DESIGN
4.3.1 Overview
This research was designed as the one that focuses on the
misinterpretations of cyber-law of copyrights protection by IS researchers
(for example, there is a case where someone‘s original research work in
its digital format was taken as was and given to another and pretended as
her own). This research design indicates the research location, Research
Frameworks revisited from chapter three in respect of Cyber-law of
Copyrights and Fair-Use Doctrine, The Conflict Theory, Related Court Case
and Research Model. These in turn are discussed hereunder.
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4.3.2 Research Location and Premise
The research took place at Tshwane University of Technology (TUT)‘s
Soshanguve campus, as a case studied, in the department of Law and the
Faculty of ICT, participants of whom were the academics. The academic
departments in question fall under the Faculties of Humanities and ICT
respectively. TUT, Soshanguve, is situated about 30 kilometres north of
Pretoria in Gauteng Province of the Republic of SA. In order to successfully
conduct this research, I opted for TUT for its renowned uniqueness as a
university of technology with its Faculty of ICT‘s predominance in using the IS
research (Quilter & Urban, 2005).

4.3.3 Research Foundations and Frameworks Revisited
The research frameworks were the means through which this research inched.
These were grouped into four, namely cyber-law of copyrights, the fair-use
doctrine, the conflict theories and the research model and were fully discussed.
It was the fundamental bases upon which the conflict between cyber-law
copyrights and the fair-use became clearly defined and to be well understood.
In chapter three these theories were intensively outlined and then had proved
instrumental to supporting the argument and attaching weight while at the
same time the interpretation process manifested (Band, 2008). These are turn
discussed hereunder.

4.3.3.1 Cyber-Law of Copyrights Protection
According to the dissertation glossary, cyber-law of copyrights referred to those
procedures whereby the originator of electronically recorded works acquired a
series of rights over the works created, including copying, publishing,
performing, broadcasting and adaptation, for a determined or determinable
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period of time. Copyright was therefore was seen as a set of exclusive
subjective rights granted to the author or creator of an original work within
the digital environment through the Web. To this point, it has been seen
that cyber copyright is a matter of law, and protects exact expression of an
electronic literary work, not ideas. One could plagiarize even a work that is
not protected by copyright, such as trying to pass off a line from
Shakespeare as one's own quoted from e-book. On the other hand, citing
sources generally was seen to prevent accusations of infringement, but
was not a sufficient defense against copyright violations. So, for example,
reprinting a copyrighted e-book without permission, as already indicated,
while citing the original author would be copyright infringement but not
plagiarism and the two concepts needed not to be confused (Yu, 2007).
This, in the enquiry of this research study, the IS researchers and
academics were bound to commit infringement in a number of occasions
while unaware.

4.3.3.2 Fair-Use Defense
The dissertation glossary then noted fair-use as characterized by using or
dealing with the unauthorized copyright holder‘s electronically copyrighted
works observed by TUT copyright policy and the law to have been as such. It
(fair-use) provides for the legal, non-licensed citation or incorporation of
copyrighted material in copyright holder‘s work (Lehobye, 2010b). The
term fair-use was construed a similar principle, fair dealing in some other
countries (Masango, 2009). It has been seen that fair-use applied only to
copyrighted works, describing conditions under which copyrighted material
might have been used without permission. If a work was not copyrighted,
fair-use would not have come into play, since public-domain works could
be used for any purpose without violating copyright law. In some countries
(including the US), the mere creation of a work was understood to
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establish copyright over it, and there was no legal requirement to register
or declare copyright ownership (Copyright Office Basics).
Chapter two has made it very clear that acknowledgment of the source
makes a use fair. For instance, giving the name of the digital photographer
or author would help, but it was seen not to be sufficient on its own. While
plagiarism and copyright violations were seen as related matters — both
could, at times, involve failure to properly credit sources — they would not
be identical. infringement — using someone's words, ideas, images, and
so forth, without acknowledgment — was seen as a matter of professional
ethics (Ackermann & Britz, 2006). It has further been seen that
noncommercial use was invariably fair.
It was further noted that this would not be true, though a judge might have
taken the profit motive or lack thereof into account. So, for example, in LA
Times v Republic case, the court was understood to have found that the
noncommercial use of L.A. Times content by the Free Republic Web site
was in fact not fair-use, since it allowed the public to obtain material at no
cost that they would otherwise pay for. That was seen in fact to have been
plagiarism (Bright, 2008). Regarding fair-use, it has been noticed that the
IS researchers were still not sure of what the legal position was.

4.3.3.3 Conflict Theory Revisited
For the purposes of this chapter it suffices to state that Conflict Theory was
examined in view of copyrights and fair-use together with its sub-theories
peculiar to copyrights and fair-use in respect of their history, developments and
protection. The main ideas and concepts of the underpinning theories of
Conflict, Activity, Copyright Fair-Use, Development, Protection and the
Activity Framework on Activity theory. Social Conflict all indicated the
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gravity conflict nature of this research. In this research the methodologies
applied in data collection were there so pioneered with conflict between
the copyrights holder and the IS researcher as already explained.

4.3.3.4 Related Court Case
The copyright laws are not very clear about the substantiality of the copied
works to be rendered legally acceptable. This matter has been left by the
legislature to the users‘ common judg[e]ment of the copyright protected works.
In FAPL v Ploni (1636/08, Motion 11646/08 September, 2009), the court
set aside the plaintiff‘s prayer for claims for infringement and ruled in
favour of the respondent without costs. The reason briefly was that the
interest of society counts pro bono (for the good) and should never be
contra bonos mores that is, against good morals guided by public policy.
Most importantly, encroachments on subjective copyrights caused conflicting
interests and strictly limited the circumstances in which fair-use may be
exercised thereby making it even more difficult for the IS researchers to
distinguish fair-use from substantial taking (Harper, 2004). This judgment was
seen to be touching on the entire cyber-law of copyrights and the fair-use
doctrine thence far discussed, thereby handing down the solution to the
question, namely the fairness of taking other authors‘ works without
permission. This can now be viewed as authority on fair-use defense.

4.3.3.5 Research Model
The research model of this dissertation was based on the research illustrating
the conflict by focusing on the manifestations of the cyber-law of
copyrights protection and the fair-use defense describing in each the
methods through which infringement leading to digital plagiarism
manifested, the so-called modus animus furandum operandi, which means
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the intentional method of infringement. Particular attention is drawn to
figure 6 which has been designed to illustrate conflict between copyright
holders and the IS researchers for the application of cyber-law of
copyrights, as used.
Infringement

Fair-Use
Copyrights
•Unauthorized and
prohibited copying of
someone’s works without
permission pretending the
works to be his/hers by
failure to make proper
acknowledgement

•Use of copyrighted
material without
permission from
the rights holders,
such as for
commentary,
criticism, news
reporting,
research, teaching
or scholarship.

Plagiarism
•The practice of claiming
or implying original
authorship or
incorporating material
from someone else’s
written or creative work
within digital
environment research, in
whole or in part, into
one’s own work

Fig. 6 The Research Study Model Based on the Manifestations of the Cyber-Law
of Copyrights, Infringement, Fair-Use Doctrine and the Substantial Taking based
on Conflict Theory. (Self-Adopted)

Figure 6 is the model of this dissertation on copyrights and the fair-use
discussed in chapter 2 and was demonstrative of the evaluation of the
research study seen entirely. As all the aspects relevant in the discussions
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of both the copyright on the one hand and those of the fair-use doctrine on
the other, are encapsulated in this model, the model in this regard proved
to be a success. This was tested both at the colloquium and the
conference of Global Business and Technology Association held for this
dissertation in 2010. Suffice to say the least on its discussion, this model
has been the backbone of this research study about which also chapter
two in particular was based and will also be viewed as an instrument of
the evaluation of the research that led to the final analyses of the findings
of this research enquiry.

4.3.4 Summary on Research Design
In designing this research the Research Location and Premise was
described as the research site after which the Research Frameworks were
revisited to be used in redefining Cyber-Law of Copyrights Protection, FairUse Defense, Conflict Theory, related Court case and the research Model.
The aim of this revisit was to contextualize them in perspective with the
objectives and the theme of this research so as attract logic to the research
problem.

4.4 METHOD OF DATA GATHERING
4.4.1 Overview
The method used for data collection was to essentially help create a
deeper understanding of how infringement manifested from copying de
minimis or substantially someone‘s copyright protected works in order to
facilitate answers to research questions whether or not it is fair to copy
another‘s work. The study, therefore, employed Contextual Inquiry as the
main research method in the case study.
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4.4.2 Contextual Inquiry
Contextual inquiry is an interpretive field research framework that depends
on conversations with users in the context of their work (Holtzblatt & Jones
1994). It is based on ethnography, where the researcher goes into the
research participant's own environment. It is an explicit step for
understanding who the user really is and how the work progresses from
day to day (Beyer & Holtzblatt, 1998). Contextual inquiry enables dialogue
among designers and users to go beyond the surface abstractions of the
work by using artifacts in the research work context to uncover details
about the work. These details and the narratives of experiences that
emerged from novice IS researchers provided grounding for the copyrights
infringement. That is, they provided the basic principles on which farreaching design decisions, such as at the level of the Faculty, content, and
presentation, can be made (Beabes & Flanders, 1995). The contextual
inquiry on copyright protection and fair-use utilized observation of
research environments, contextual interviews with researchers and a
qualitative e-questionnaire. In contextual inquiry, the researcher stays in
the background for most of the time, but also inquires about the events
that are not obvious but may be significant regarding the focus of the
research (Ruuska & Vaananen-VainioMattila, 1998).

4.4.3 Two Inquiry Principles
There are two key principles that further defined Contextual Inquiry,
namely context and focus (Raven & Flanders, 1996):
o Data gathering must take place in the context of the users‘ work;
and
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o The inquiry is based on a focus; that is, it is based on a clearly
defined set of concerns, rather than on a list of specific questions.
Data gathering took place in the context of the IS researcher‘s way of
observing (or not) copyrights in order to avoid infringement. Context was
the digital environment and the situation in which IS researchers do their
research. Advocates of Contextual Inquiry realize that you cannot fully
understand what people are doing or why they are doing it unless you can
see – and perhaps experience – the interrelated situations in which they
work (Kekwaletswe, 2007). Consequently, context is the interrelated
situations within which something occurs or exists or continues to exist,
hence this research.
Observing and talking with IS researchers and academics in the context of
performing research helped to gather data that is different from the type of
data one would obtain from e-questionnaires or surveys (Raven &
Flanders, 1996). Context has temporal, physical, and social aspects. In
the research, I paid attention to all these aspects, as Olivier (2009)
suggested with the informed cognizance of ethical norms, as already
indicated earlier on. The approach was to use an open-ended process
where a researcher‘s action and response modeled the construction of the
qualitative interview questions. Contextual Inquiry differs from a traditional
interview in that traditional interviews have an interviewer who is usually in
charge of the topics and flow of conversation (Zubber-Skerritt &
Associates, 2009).
Contextual Inquiry is based on the premise that the inquirer and the
participants are equals (Raven & Flanders, 1996). Partnerships provided a
way for me (the inquirer) to continually validate the assumptions made
while observing IS researchers. For instance, I asked IS participants why
they gave credit to the copyright holders when using their works without
A Conflict Theory Approach for the Information Systems Researchers

Page 118 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

their permission, instead of interpreting their actions on my own. The
reason for this was to determine whether the IS researchers can indeed
draw a line between the use of copyrights defense and the fair dealing.
The inquiry was based on a focus, that is, a perspective and set of
concerns. Focus was the overarching theme of the interview and the
direction that the dialogue took (Beabes & Flanders, 1995). Since the
interview was based on a focus rather than on a set of specific questions, I
had the flexibility to follow a promising avenue of conversation that might
not have been in a list of questions had it had to have been on a written
document.

4.4.4 Summary on Methods of Data Gathering
Methods of data gathering included Contextual Inquiry and the two inquiry
principles, namely that data gathering must have taken place in the
context of the IS researchers‘ work; and the inquiry should have been
based on a focus; that is, it is based on a clearly defined set of concerns,
rather than on a list of specific questions. In this research, the inquiry is
based on (a) a case where someone‘s original research work in its digital
format may be taken as is with little or no credit given to the original author
and pretended as own and also (b) that IS researchers are expected to do
research that is building on existing work, and yet originality has to
surface. (That is, the conflict between being original and yet your work
building on others‘ works). This takes us to examine the case study
participants.

4.5 CASE STUDY PARTICIPANTS
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4.5.1 Overview
The section provides a glimpse on exactly where and how data was collected.
This includes the research field, method on collection of empirical data used,
and the three main sources of evidential data. It includes a brief history of
TUT, how empirical data was collected, main sources of evidential data: the
qualitative

questionnaire,

the

contextual

interviews,

observations,

longitudinal study, qualitative empirical research, empirical research
interviews, and the time horizons. They are in turn discussed.

4.5.2 A Brief History of TUT
Having been given the history of marginalization of the pre-1994 era of the
IHL in SA, The Ministry of Education and by proclamation in the SA
Government Gazette then resorted in 2005 to merge these institutions in
order for them to share the limited State resources. Technikon Northern
Gauteng, based in Soshanguve, Technikon North-West in Ga-Rankuwa
and Technikon Pretoria in Pretoria-West were then merged. Out of this
merger, TUT came into being and incorporated in terms of Parliamentary
legislature and thence seen as creature of statute, the so-called legal
person.

4.5.3 How Empirical Data was collected
Olivier (2009) advice that methods of empirical data collection should be
guided by the research investigative questions. An interest arose that I become
a little more inquisitorial rather than being a rubber-neck in collecting data for
empirical purposes. In the interaction with participants, I essentially craved to
create a socio-academic observer environment in which data would just flow
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voluntarily, which was the case, out of which I could tell whether or not the
participants giving proper acknowledgement in their citation of others‘ original
works.
To achieve this, was not an easy one, thence one would in circumstances as
these, wish for the possibility of reducing oneself into a kind of a ―rubberneck‖
in order to be able to collect data of this nature. For purposes of anonymity
(ethics), this dissertation used pseudo-names for all participants other than real
names.

4.5.4 Main Sources of Evidential Data
For this purpose I chose the three main sources of evidential material (data),
namely e-questionnaire, contextual interviews and through observation about
which the discussion follows hereunder. It must be noted further that as the
literature data does not provide any tangible evidential material per se it has
not been considered for the present purposes but will however be considered
in the next chapter for analysis(Cali & Mooney, 1998).

4.5.4.1 The Qualitative E Questionnaire
The purpose of the e-questionnaire was to establish the actual conflict
between copyright protection and the fair-use doctrine and to strike the
balance between the two and to later address the imbalance through
participation by respondents. It was termed e-questionnaire owing not only to
the fact that the research was focused mainly on IS research, but also to the
fact, and in support to its IS focus as indicated, that it was disseminated
electronically through the Web. In this regard, ethics was always kept in mind
at all times. Hundred and eighteen (118) questionnaires were disseminated out
of which eighty were responded to, sixty five (65) in ICT.
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4.5.4.2 The Contextual Interviews
The interviews, though not an entrenched method of data collection of this
research study, were nonetheless conducted on an informal set-up. In these
interviews four participants voluntarily participated. The rationale for applying
this method additionally, was to authenticate the viewpoints expressed by the
participants of the e-questionnaire regarding skepticism and the conflicting
viewpoints in respect of copyrights and fair-use. In these interviews I met headon with the participants to whom questions were posed as according to the equestionnaire testing the interviewees‘ general opinions and feeling about
copyrights and fair-use (Zuber-Skerritt & Associates, 2009).

4.5.4.3 Observations
Links were maintained with every one of the members of staff in the respective
departments from 2007 until the time of collection of data at close range
(Cohen, supra). This preponderated for the past three years in both
departments of Law and ICT. This study brought with it one-on-one interviews
and observations. Observations took a bit longer, as stated, the rationale being
personally to observe whether or not infringement is being committed during
the process of research by the IS academics and researchers (Cohen, 1996).
For instance, whether or not the permission to use copyrighted works of the
author is requested on the one hand and whether or not proper
acknowledgements were given when it was due, on the other.

4.5.4.4 Empirical Research Interviews
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The interviews on empirical study were conducted with five participants,
namely Mr. Hensen (IS researcher), Ms Fortune (IS researcher), Mr.
Adimoyenma (IS researcher), Prof O‘Relly (e-learning and researcher) and
Adv Wannado (law) and the question over and above was: What is your
general feeling about the conflict between fair-use and copyright protection?
This was in relation with and emanated from the concern that one researcher
was given for free, the original works of another in order to secure graduation
through malicious pretence, constituting substantial copying. Pseudonames
were used for these participants for anonymity purposes. And all went as
follows:
1.

Mr. Hensen

I personally feel that every researcher whether IS or legal, should acknowledge the details of
your original author and just for once stop pretending to be knowledgeable in matters
concerning research on other‘ works because in the end is indeed another person‘s work and
not necessarily yours. Failure to do this may make this whole thing blown out of proportion as it
is not only immoral but also criminal. Sometimes not so long ago, right here in TUT, one lecturer
who enrolled for a master‘s degree was actually, as a token of favour aiming also to defeat socalled match and place process, was given another researcher‘s original work to pretend as her
own. So, what then do we call that?

With this kind of a comment from a participant, it goes without much ado that
infringement, in the form of substantial taking and without attribution and thus
conflict between fair-use and copyright protection, is here perfectly committed.
2

Ms Fortune

I do not know what just to say on these matters on copyrights and staff. What I can say for real
is that I just made to understand that it is something impermissible, how? I have no idea at all.
Sorry, I really got to go. I need to fix some computers. But, yes! Before I go, I learn there is one
Professor here who allowed another‘s protected digital works to actually be owned by one
lecturer who enrolled for a master‘s degree, what happened?
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3

Mr. Adimoyenma

Dis is about whot, about dis your copyright ting? Oh yes, yes, yes! You know whot my broader,
dere wos a case in not-so-distant post right here in ICT where one Ehe…Ehe…! researchor‘s
wok was taken as is and dis caused a lot of hullaballoo. Tis foma researchor den jost gave
up‘O. Ontil to dis day I don‘t evon know whot happened‘O. I don‘t know at all at all. I say de
whole wok, the whole wok‘O. I tink dat is abominashon. My personal feeling is dat his wok most
be taken to him at once and he most graduate.
4

Prof O‘Relly

Being asked about the conflict between fair-use and copyright protection, O‘Relly replied: On
policy, it is never admissible to even think about it although our students in the past used to be
allowed to copy the study material to a certain limit. The TUT policy on copyrights is clear on
this. But I am of the feeling that this copying of a few lines must only be limited for class work
and nothing else. This has in any case been the case for over the years in this institution. As for
research, I just made to understand that copying another‘s work without permission is
problematic and much so if you did not acknowledge the original source. I am not very eloquent
about the legal side of all these but all I know is that if the work is not acknowledged, there might
definitely be a problem somewhere somehow.
5

Adv Wannado

To cut a long story short, I would say it is just like after stealing another‘s car you paint it
differently and then publicly possess it as yours. When found exercising such possession
and control of the res, you should know what your chances will be in relation to the true
owner‘s claim if found incontestable. But coming to an assisted theft, both thieves must
just face the music.

4.5.4.5 Summary on Empirical Research Interviews
The e-questionnaire was set out to be the question-base for these
interviews but the basic question was just testing the general feeling on
copyrights protection. Interviewing is seen as an essential tool in the
repertoire of the qualitative component of this research, and yet the
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intricate relationship between the "how‘s" and the "whys" of the interview
process is not always easily understood. This provides both theoretical
underpinnings and practical aspects of the interview process after
examining the role played by the interview in the research process (Derks
et al., 2004; Steinar & Brinkmann, 2008). These interviews were
conducted according to some set of timeframes. These time frames are
those pertaining to availability of individual participants for the interview
times of depended entirely on the schedules of each per agreed for
appointed set times.

4.5.5 Summary on Case Study Participants
The above provided information on how data was obtained through
participants. It firstly gave the location of the TUT as the empirical research
site, then described the method of empirical data collection, and the main
sources of evidential data. The main sources of evidential data were lastly
described under three subcategories, namely e-questionnaires, contextual
interviews and the observations emanating from longitudinal study. This brings
us to the summary to the research methodology.

4.7 SUMMARY ON RESEARCH METHODOLOGY
This chapter provided an overview of how exactly I conducted the
research, highlighting the contextual method of enquiry followed to collect
data and evidence. The three methodological options used to collect data
were opted for their (methodological options) role to meet the demands of
the theories underlying this dissertation. The next chapter deals with the
empirical data analyses and interpretation.
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CHAPTER FIVE: EMPIRICAL DATA
ANALYSES AND INTERPRETATION
5.1 INTRODUCTION
The previous chapter outlined the research methodology for the dissertation.
This chapter focuses on empirical data analyses and interpretation and views
these data as comprising all the information obtained from the empirical
research study itself, literature data, and contextual interviews. Data obtained
through observation was complementary to the former. This has been done in
line with broad theoretical information contained in chapter two including the
decided court cases illuminating the research problem through answering
research questions, in mind following the research argument. This in turn
reflected on the thematic scheme of the research topic bringing the entire
research to a logical whole (Flyvbjerg, 2006). In conclusion, but before a
research synopsis, qualitative empirical research analyses comprising equestionnaires, interviews and observations are considered.

5.2 EMPIRICAL RESEARCH DATA ANALYSES
Tiihonen et al. (2006) collaborating with Korpela et al. (2002) strongly support
the idea that the questionnaire will [and had] yield[ed] reliable results for
analysis. Following this principle, and in order to indicate the flow of the
sequence of these events, the e-questionnaire sent to participants
(respondents) is therefore analyzed.
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5.2.1 E-Questionnaire Descriptive Analyses
Regarding the empirical research conducted, of all the respondents to whom
the e-questionnaire was dispatched, just 80 out of 118 have responded as
indicated in Table A hereunder. The following table illustrates this:
GRAPHICAL PRESENTATION

Total

Moderate
Excellent

ICT

Respondents
Law
0

20

40

60

80

Table A – Graphical Representation of E-questionnaire Results on Legal and
ICT Researchers.

Table A indicates the results for the e-questionnaire for both ICT and Law
Departments with those of ICT as a total bizarre. This means that for the
Law Department the results were almost pari excellento (above par) in
respect of the interpretation and understanding of substantial taking for
copyright protected works and because of the same reason therefore
more focus shifted and devoted to the ICT. While the former was
described a total bizarre in that the Faculty of ICT indicated a lack of clear
understanding of substantial taking and thus misinterpretation of cyber-law
of copyrights on protected digital works. That is the reason why the focus
of this research was, thence on, devoted on the ICT. Figure 7 below
illustrates this point.

A Conflict Theory Approach for the Information Systems Researchers

Page 127 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

Fig 7 Total Bizarre for Technical Understanding and Interpretation of Substantial
Taking for the Copyright Protected Works

Figure 7 is also construed regarding the aims and objectives of this
research, namely, to examine the rationale for the conflict between cybercopyrights protection and fair-use doctrine as a defense and how the
cyber-copyright exemption of our law (fair-use), promotes IS research and
scholarship, the above results gave a synopsis on the face of it, of the
findings of this research study and that, as it were, cyber-law of copyrights
have been given positive effect by respondents while the Fair-Use
Doctrine was left open-ended, thereby creating skepticism of conflicting
choices.

5.2.2 Analyses of E-Questionnaire Data
As just explained above, these tables reflect the discussion of the equestionnaire data and brief analysis thereof.
Theme One — Cyber-Law of Copyrights Protection
What the Researcher
Wanted to Know

Participants‘
Responses

Researcher‘s Brief
comment
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1. By indicating with a tick
what copyright would have
been where the correct
option was to have been as
one of the under-mentioned
as to whether.
o
o

o

o

One‘s
research
writing
is
copyrighted;
One‘s
research
output
is
copyrighted
even
before publication;
One‘s
teaching
material
and
resources
are
copyrighted; or
One could have
used
another
instructor‘s material
without permission.

2. With briefly explanation
whether
o copyright
protection
does
give one a limited
monopoly
on
one‘s work;
o M
had
certain
rights to use the
work while it was
still
under
copyright
protection; and
o What one would
actually have done
in circumstances
such as the ones
given.

All responses
reflected
(correctly).

were
fairly

Law
department
answered
correctly
while most of ICT
researches did not.

This was fairly well
answered
by
both
departments.

ICT showed a decline.

3. By Saying whether True
or False, whether
o Infringement was
M‘s
intentional
taking of one‘s
work, and claiming
it as his/her own.
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o

o

o

Qualitative portion
of one‘s protected
works no matter
how trivial it might
seem,
was
protected.
Copyright, being
one of the types of
IP rights, vested
certain rights in
one, the owner of
copyright
protected works.
The type of one‘s
work having been
protected by the
Copyrights
Act
restricted
by
copyrights
was
literary works.

Law
department
answered
correctly
while most of ICT
researches did not.

ICT showed a decline.

4. By saying whether one
agrees or not with the
statements that follow by
indicating Yes or No,
whether
o

o

o

Under current law,
the
length
of
protection offered
by copyright was
one‘s life plus fifty
years;
When copyrights
protection
terminated, these
works
would
automatically
become a public
property. This is
what is legally
termed res nullius
and the work thus
falls
in
public
domain;
For this work to be
in
the
public
domain
whether
one must have
specifically opted-

All responses were
reflected correctly.

This was fairly well
answered
by
both
departments.
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o

out of copyright;
or
Copyrights
protection
ends
when fair dealing
exemption
allowing M to copy
portions of this
work for certain
purposes such as
research,
criticism, teaching,
and under certain
circumstances that
would not interfere
with
one‘s
legitimate rights.

5.
Whether
one‘s
permission for copying
might have been regarded
as the best way of
termination of copyrights
protection. In what way
would one prefer to grant
this permission?
Orally
in writing
by conduct

6.
Whether or not the
amount copied would be
relative to the whole work.

7. Whether it is fair before
the eyes of our law for one‘s
work, as one‘s IP to be
legally compromised for the
sake and expense of M.

8. Where de minimis
copying begins and where
it ends.

Law
department
answered
correctly
while most of ICT
researches did not.

Law
department
answered
correctly
while most of ICT
researches did not.

All responses were
reflected correctly.

Law
department
answered
correctly
while most of ICT
researches did not.

ICT showed a decline.

ICT showed a decline.

This was fairly well
answered
by
both
departments.

ICT showed a decline.

A Conflict Theory Approach for the Information Systems Researchers

Page 131 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

9. Whether to remove this
conflict and what one
ought to have known what
to do in these
circumstances as a novice
IS researcher.

10. Whether one would
have allowed M to copy
three hundred words.

Law
department
answered
correctly
while most of ICT
researches did not.

Law
department
answered
correctly
while most of ICT
researches did not.

ICT showed a decline.

ICT showed a decline.

Table B — Analyses on Legal and ICT Researchers‘ Opinions on Cyber-law of
Copyrights Protection — Self-adopted.

Table B encapsulated a few questions based on the given scenario in
relation to cyber-law of copyrights protection. Looking at how the answers
to these questions were answered, only questions 1, 4 and 7 were
reflected correctly by the ICT while in the rest it showed a decline. Law
department on the other hand, reflected correctly throughout. This means
that ICT in as far as cyber-law of copyrights protection are concerned, is
not clearly vested with this kind of phenomenon.
Theme Two — Fair-Use Defense
What the Researcher
Wanted to Know

Participants‘
Responses

Researcher‘s Brief
comment

1. What in one‘s opinion is
fair-use from the given
options, whether
o

Fair use is an
affirmative defense
that can be raised
by an individual
who is sued for
copyright

A Conflict Theory Approach for the Information Systems Researchers

Page 132 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

o

o

o

o

infringement – 1 or
2
The burden lies with
the defendant who
invokes the fair-use
defense to prove
that her or his use
of the copyrighted
work of another
should be legally
permitted,
notwithstanding the
copyright owner's
exclusive rights in
her work – 1 or 2
One
of
the
purposes of fair-use
is to form incentives
for authors to create
new
works
by
giving them rights
that will allow them
to make money
from their works – 1
or 2
Fair use fits into this
scheme by giving
the public the right
to use copyrighted
works in certain
situations
even
though the author
has exclusive rights
– 1 or 2
The
fair
use
doctrine
was
originally a judgemade
doctrine
embodied in case
law – 1 or 2

2. Whether fair-use of
one‘s work based on the
general public importance
other than that of M, i.e.
the public's rights as
counter weight to one‘s
copyright rights, would be
accepted as defense.

Law department fairly
(correctly) while most of
ICT researches did not.

Law
department
answered fairly while
most of ICT researches
did not.

ICT showed a decline.

ICT showed a decline.
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3. Whether there was any
rationale for purpose of
fair-use defense.

4. Whether any use that
seems fair is a fair-use.

5. Whether or not the
amount of the work was
used or copying entire
work was fair-use.

6. What the importance of
the infringed work was.

7. Whether a "noncopyrighted equivalent of
the work" was available to
M or whether fair-use
treated on the basis of
take-it-or-leave-it was it a
win-win situation.

Law
department
answered fairly while
most of ICT researches
did not.
Law
department
answered fairly while
most of ICT researches
did not.
Law
department
answered fairly while
most of ICT researches
did not.

Law
department
answered fairly while
most of ICT researches
did not.

All responses were
reflected correctly.

Law
department
answered fairly while
most
of
ICT
researches did not.

8. Whether the dealing
was "reasonably
necessary to achieve the
ultimate purpose".

9. Whether the use was
likely to affect the market
of one‘s original work.

10. Whether one would
have considered the extent
of fair-use to have been
fair?

Law
department
answered fairly while
most
of
ICT
researches did not.
Law
department
answered fairly while
most
of
ICT
researches did not.

ICT showed a decline.

ICT showed a decline.

ICT showed a decline.

ICT showed a decline.

This was fairly well
answered
by
both
departments.

ICT showed a decline.

ICT showed a decline.

ICT showed a decline.

Table C — Analyses on Legal and ICT Researchers‘ Opinions on Fair-Use
Defense - Self-adopted.
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All the questions in Table C were also based on the given scenario in
which ICT only reflected correctly on just question 7 while in the rest was
just a total bizarre. On the other hand, law department excelled
throughout. Regarding fair-use defense yet again ICT showed, and this
time around, without doubt, that it indeed failed to show any sign of that bit
of understanding in connection with fair-use defense. The idea that was
once expressed that the IS researchers should be considered for legal
orientation regarding the interpretation of the use of electronic information
now becomes a reality.
Theme Three — Infringement
What the Researcher
Wanted to Know
1 By indicating with a tick
what infringement in one‘s
opinion is, whether it is
o Substantial taking;
o De
minimis
copying;
o The practice of
claiming
or
implying
original
authorship
or
incorporating
material
from
copyright holder‘s
electronically
written or created
works;
o Copying of a small
amount
of
copyright holder‘s
copyright
protected works;
or
o A set of exclusive
subjective rights
granted
to
the
author or creator
of an original work

Participants‘
Responses

Law
department
answered
correctly
while most of ICT
researches did not.

Researcher‘s Brief
comment

ICT showed a decline.
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within the digital
environment
through the Web.

2.
Whether
social
importance overrides the
commercial purpose of
fair-use.

3. Whether copying a
small part of this work
would
amount
to
a
substantial part of the
work for the purposes of
infringement.
4. What would one‘s
reason for saying so
would have been.

5.
What
any
plagiarism software
one might happen to
used to know of
infringement was.

antithat
have
this

6. What if on the other hand
permission
was
never
asked for or granted and
one‘s work is nonetheless
copied as it was whether
infringement would have
been committed.

7. In order to avert
infringement;
would
someone else‘s work have
to have been published to
be protected.

8.
For
purposes
of
infringement, whether a
work that is created is

Law
department
answered
correctly
while most of ICT
researches did not.

Law
department
answered
correctly
while most of ICT
researches did not.

All responses were
reflected correctly.

Law
department
answered
correctly
while most of ICT
researches did not.

Law
department
answered
correctly
while most of ICT
researches did not.

Law
department
answered
correctly
while most of ICT
researches did not.

Law
department
answered
correctly
while most of ICT
researches did not.

ICT showed a decline.

ICT showed a decline.

This was fairly well
answered
by
both
departments.

ICT showed a decline.

ICT showed a decline.

ICT showed a decline.

ICT showed a decline.
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automatically
protected
under copyright law from
the moment of its creation.

9. To avoid infringement,
what exactly it is and to
what extent should fairuse be considered fair
according to the ‗fair-use
doctrine‘.

10. What the concomitant
permissibility
between
cyberlaw of copyright
protection and fair-use
defence in this case that
would assist M to avert
infringement would be.

Considering
the
above
scenario, what one‘s general
feeling about the conflict
between copyright protection
and fair-use defense in order
to avert infringement would
be.

Law
department
answered
correctly
while most of ICT
researches did not.

Law
department
answered
correctly
while most of ICT
researches did not.

Law
department
showed
reasonable
application of legal
principles as provided
by the cyber-law of
copyrights.

ICT showed a decline.

ICT showed a decline.

Although to some
extent the reflection
showed
reasonable
understanding of the
situation, there were
mixed personal feeling
and thus rendering the
outcome inappropriate
for the purposes of
copyrights.

Table D — Analyses on Legal and ICT Researchers‘ Opinions on infringement
— Self-adopted.

Looking at Table D, which was also based on the given scenario, indicated
that ICT reflected correctly only on question 4 and the rest was no exception
with Table C above. Regarding the question on general feeling about the
conflict between copyright protection and fair-use defense in order to avert
infringement, it was also responded to with mixed feelings of differentiated

opinions some of which were based on policy. However, strictly speaking, the
reason for this might stem from the fact that IS researchers when anything
A Conflict Theory Approach for the Information Systems Researchers

Page 137 of 202

Cyber-Law Copyright Protection and the Fair-Use Doctrine

legal is spoken about, they tend to become somehow detractive and their
knowledge thus becomes soothing of skepticism. Generally speaking, the IS
researchers‘ problem seem to also lie in the fact that they, unlike their
counterparts, are not professionally inclined with such a deep-rooted
knowledge of copyrights and fair-use and thus, substantial taking. Even so,
fewer of those legal researchers also, to some extent, were not so much
versatile coming to the intricacies of substantial taking.

5.2.3 Using ERPM to Analyze Data

Fig. 8 Dimensions, levels and phases of the Empirical Research Participation Model
(ERPM). (Mursu et al., 2007)

Figure 8 presents the two-dimensional model of the participation. It is
dimensional in that it indicates time (phases) and the description (levels).
These levels suggest how detailed the analyses and descriptions of the
research activity are and the phases suggest the milestones of the IS
development model. The purpose of the model is to show that focus has to be
devoted on one level at a time and also have to travel between the levels in
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each phase. Travelling between phases is also necessary. Regarding the
questionnaire itself, the phases spoken about are cyber-law of copyright
protection and the fair-use defense. Each intersection of a level and a phase
should have an objective and methods to achieve that objective and an
outcome that is connected to the other parts of the small picture. All the
descriptions and decisions should be based on shared understanding among
different departments at professional level.
Of all the participants, 80 percent of the legal researchers and academics
responded positively, while only 20 percent were skeptical on the one hand
and 15 percent of IS researchers and academics were skeptical, on the other.
Eighty five (85) percent means that the IS wing is undoubtedly and hopelessly
confused, thus owing to conflict spoken about. These figures are only in
respect of those 80 respondents out of 110 participants. While copyrighting in
itself seems to be a pure luxury, according to the results of this equestionnaire, the overall response indicates that the fair-use doctrine poses
some skepticisms that if applied, there is absolutely no legal certainty as to
whether or not infringement has taken place or would possibly take place.
Thence the three dissertation research questions put together still mean to
refer to what exactly it is and to what extent fair-use should be construed fair
according to the ‗fair-use doctrine‘. This is because the onus to prove that there
is no infringement lies with the secondary author thereby causing more conflict
(Mursu et al., 2007). This model further explained the analyses of equestionnaire data through its phases.

5.2.4 Summary on Empirical Research Data Analyses
The fact that IS researchers seemed not to have a clear understanding of the
operations of copyrights protection and fair-use defense including their
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technicalities, as opposed to legal researchers as indicated by the results of
empirical research conducted and that the IS researchers do not have a deeprooted knowledge of the intricacies, stem from the fact that, although nothing
prevents them to have that knowledge as researchers, the IS researchers are
not legal professionals in the field of cyber-law of copyrights. That in itself is the
rationale for this research to focus most predominantly on IS research than it is
on legal research. Now, a look at qualitative empirical interview analyses.

5.3 QUALITATIVE EMPIRICAL INTERVIEW ANALYSES
The interviews were conducted between the same five participants,
namely Mr. Hensen, Ms Fortune, Mr. Adimoyenma, Prof O‘Relly and Adv
Wannado (Pseudo-Names). Their experiences were work related and
based on the TUT policy on copyrights. At this stage it should have been
realized that the interviewees are the same throughout, something that
shows unshaken consistency and reliability. In other words, the discussion
based on previous interviews, that is, on chilling effects with the same
participants in chapter four, ensues.
1

Mr. Hensen

When Mr. Hensen indicated that he personally felt that every researcher whether IS or legal,
should acknowledge the details of his or her original author, this is very true as Howard, (2009)
indicated. He further highlighted the importance of pretending the work is yours while it is indeed
not. He also highlighted the consequences of failure to acknowledge the original work when he
used the wording ―whole thing blown out of proportion‖ as it is not only immoral but also
criminal‖ and finally also touched on the morality issue in passing. This is an indication that Mr.
Hensen is ‗double barreled‘ that is on both law and ICT at the same time and can therefore be
reasonably inferred that he concurs with the argument of this research.
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2

Ms Fortune

Here, the researcher did not want to expose the interviewee‘s ignorance (or not) when she
indicated that she did not know what just to say on these matters on copyrights and staff. She
further indicated that what she could say for real was that she was just made to understand that
there was something impermissible, how so? She said she did not have any idea at all. The
words ―Sorry, I really got to go. I need to fix some computers‖ apparently meant that she did not
have anything to say regarding copyrights as she could not draw a thin line between copyrights
and fair-use. This is one example of the IS researchers spoken about in this research and forms
the basis of the inquiry into the IS research. One may also reasonably draw an assertion about
this inference as a logical one in these circumstances.
3

Mr. Adimoyenma

Regardless of his linguistic jargon and the dialect, Mr. Adimoyenma‘s words were taken
verbatim and nothing was changed from his speech, Mr. Adimoyenma here divulged straight to
a point of the rationale for the bases of misinterpretation of cyber-law of copyrights protection of
this research by IS researchers. He challenged this incidence of substantial taking that took
place at one stage during his research repertoire in ICT, head-on. He essentially indicated that
one IS researcher substantially copied the research work of another without acknowledgement
and that constituted an infringement without a valid defense or justification as fair-use. He also
touched on the fact that the copyright holder should have his work returned to him with the
possibility of the latter to graduate.
This according to the copyright law is true that the infringing works, as a legal remedy should be
returned to the copyright holder with the proven claim of damages and satisfaction of
patrimonial loss shown, in the circumstances. There was no necessity for the victim to give up
provided that he yields permission and allows the substantial qualitative portion of his work to be
copied. If the aim of copying was for commercial purposes rather than research, he would also
have to claim reimbursement thereof. These were exactly the facts in the scenario on the equestionnaire and those reflected in chapter one as CE, that chilling effects.
In these circumstances substantial taking that occurred was done wholly for the copyrighted
work of the other when he emphasized: ‗I say de whole wok, the whole wok‘O.‘ In this case it
can be argued, at best, that the perpetrator Tlou assisted by Prof Pierre, without reasonable
cause, infringed upon the copyright holder‘s subjective rights Mogae, at worst, and this
constituted infringement.
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4

Prof O‘Relly

Prof O‘Relly openly expressed skepticism and thus conflict on these matters most especially
coming to the legal technicalities of substantial copying. He budged mouthfully on the
institutional policy on copyrights and did not want to commit himself with what he was not very
sure of (Harper, 2001; 2004). He indicated that on policy, it was never admissible to copying
other‘ works although students in the past used to be allowed to copy the study material to a
certain limit.
He illuminated that the TUT policy on copyrights was clear on that. But he was of the feeling that
the copying of a few lines might only have been limited for class work and nothing else. He
added that he was just made to understand that copying another‘s work without permission is
problematic and much so if you did not acknowledge the original source. And further that he
was not very eloquent about the legal side of all these but all he knew was that there was socalled infringement somewhere somehow if the work was not acknowledged. This would then
mean that on the basis of conflict he indicated, one would infer positively that the research
inquiry in IS research is a material one.
5

Adv Wannado

The advocate summarized the research argument when he said, during the interview: ―To
cut a long story short‖. If one looks at his short response carefully, one would surely
realize that it is indeed true the IS researchers are to some extent disadvantaged when
coming to the understanding of legal technicalities pertaining to copyrights for purposes
of research. This is the case when interpreting the example analogous to this research
ipse dixit referred to as CE when he said: ‗I would say it is just like after stealing another‘s
car you paint it differently and then publicly possess it as yours. When found exercising
such possession and control of the res, you should know what your chances will be in
relation with the true owner‘s legitimate claim if indeed found incontestable at all.‘ As with
Mr. Hensen, the Advocate indeed postulated the essence of this research in just a few
words which encapsulated the entire research inquiry and can therefore also be
reasonably inferred that he concurs with this research inquiry.
The e-questionnaire was set out to be the question-base for these interviews and the
response to these questions was consistent. Consistent in that the IS researchers were
conspicuously in line with what was alleged which of now are proven to be true that there
are indeed misinterpretations of cyber-law of copyrights protection.
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5.3.1 Summary on Qualitative Empirical Interview Analyses
So far, it will be noticed that the same interviewees have participated in
these interviews from the beginning up till to now, with the same amount
of consistency, namely a conflict as to the exact amount to be copied, as
indicated. It has been reiterated that IS research is still are not so very
knowledgeable about the application or rather observance of the copyrights
rights and fair-use technicalities, an aspect of which strengthens and thus,
supports my argument. These are also in line with the scenario set out in
chapter one as the bases on the chilling effects of the research inquiry.

5.4 CONTEXTUAL INTERVIEW ANALYSES
5.4.1 Overview
Having indicated in the empirical data analyses, with due admonition, that the
IS researchers and academics in TUT need a more lot to be orientated about
on the application of copyrights and fair-use. About the e-questionnaire
statistical analyses, the interviews were shown to have been conducted with
the view that included the authentication of the real state of affairs of IS
researchers and academics. Besides the interviews, observations have, for a
while then, already taken root in respect of data collection in which it was still
shown that there is a misinterpretation of cyber-law of copyrights protection
and the fair-use defense, and thus a conflict as to the amount of work to be
copied. These contextual interviews should be seen in the light of empirical
research conducted (Beat & Mira Burri Nenova 2008).
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5.4.2 Interviews
The interviews were conducted head-on with the same interviewees and at
this stage there is therefore no substance including these interviews as the
information is consistently similar. It will however suffice to indicate in this
regard that, ethics were put upfront throughout. The interviewees
acknowledged that there is a real conflict between copyrights protection and
the fair-use defense. It will also be noted that these interviewees continued to
participate even during the completion of the e-questionnaires something
which then indicates an element of reliability of my findings in this study. Their
response remained the same throughout so there is absolutely no reason, as
just indicated, to reiterate what they had to say except that the questions asked
are just almost the same as those of the e-questionnaire in which they also
took part where the indication of uncertainty as to the amount of copyrighted
works was still in issue.

5.4.3 Observations
The quote that follows clarifies the importance of potential risks that the IS
researchers may adopt by not being cautious of principles to be observed
when dealing with others‘ works (Li-Chiou Chen & Long, 2010).
‗There are indeed factors that students researchers should consider
when evaluating the trustworthiness and security of websites.
Several themes emerged from the study including the importance
of reputation and opinions of others. Considerable overlap existed
between the two concepts of trust and security suggesting an
opportunity to further investigate their relationships.‘ (P. 95)
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As indicated elsewhere in chapter 4, I maintained close links with every one of
the IS research members of staff in their respective departments, in which I
kept collecting data from when I started with data collection until to the end,
observing at how IS researchers specifically go about issues on the fairness of
the use of other authors‘ works. These data indicated a clear lack of the ‗knowhow‘ to deal with these works. So, for example, (1) they did not properly
acknowledge the sources of words and ideas they used. (2) Even when they
were not quoting word for word from the Web, they still did not attribute. (3)
Moreover, in final-draft writing, they paraphrased a source by using its phrases
or sentences, with a few changes in grammar or word choice - even when the
source is cited begins and ends (Howard, 2009). This indicated that indeed IS
researchers misinterpret cyber-law of copyrights and may, consequently, not
be able to revoke fair use as their defense. Observations were thus used as a
lens to see in general how digital text as ideas relating to reputation and
opinions of others are dealt with (Maswanganyi, 2010: 551-559; Lehobye,
2010b: 494-548)

5.4.4 Summary on Contextual Interview Analyses
Looking at the case referred to by Mr. Adimoyenma, also the bases of the
argument of this research, substantial taking is allowed only when is done
reasonably and for research for academic purposes, as it were. ―Reasonably‖
here means if the qualitative portion of the original works is copied, there is no
fair-use defense at all, let alone the entire work in the fashion of theft. The IS
researchers and academics are disadvantaged to the extent only of the legal
technicalities on copyrights especially fair-use as a defense. To ameliorate this,
the dissertation synopsis provided some hinds on how to go about copyrights
and specifically substantial copying which are now discussed.
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5.5 DISSERTATION SYNOPSIS AND ANALYSIS
5.5.1 Overview
Chapter two dealt with literature review extensively covering cyber-law of
copyright protection and fair-use doctrine respectively, illuminating the ipse dixit
of this research broadly. Stripped to its essence, over-arching key concepts
have been cut to size in order to meticulously fit the problem area identified. To
do this, the following dissertation synopsis contextualizes this study narrowly
and to also address and respond to the research problem as promised, but
first I consider providing a brief note.

5.5.2 Note from the Researcher
1 Copyright deals with expression only but infringement can also involve
copying ideas. Infringement is a general description for copying
expression or ideas without attribution. More generally, it is presenting
‗other [peoples‘ expression] and ideas as your own.
2.

It is a form of fraud. On the other hand, copyright infringement often has
nothing to do with fraud. Even with attribution, infringement can exist if the
writer paraphrases excessively or quotes without using quotation marks.
Copyright sometimes coincides with infringement leading to plagiarism but
often it does not. For instance in the last-mentioned example, copyright
infringement can exist if the writer paraphrases excessively or if she quotes
excessively, with or without quotation marks.

3.

Prof O‘Relly of the TUT explores the limits of infringement, and just how far
one can use a source for one‘s own work without committing infringement. He
points out that the extent to which one may use quotations or paraphrasing is
often a matter of opinion especially in the gray area where legitimate sourcing
ends and infringement begins. In discussing how many words of a source one
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may copy without plagiarizing, he points out that this depends on what is being
copied. It also depends on the field of study.

His (Prof O‘Relly‘s) illustration from his own personal experience: I once
borrowed the phrase ―troubleshooting dissert-actions‖ from a fellow
undergraduate. It had been used by the originator in a paper on existentialist
informatics. I used this phrase, without attribution, in an in-class exam essay in
information systems research, where it was marked for praise by the lecturer.
This was a clear case of infringement. I had used the metaphor and even
specific wording of another and passed it off as my own. After this outburst of
conscience he observes that repeating a three-word expression without
providing the source need not be plagiaristic.
For example, one may have to repeat a term of art in scientific writing because
it is the only acceptable shorthand way of expressing a complicated concept.
To use any other term would cause confusion and eliminate effective
communication. In these circumstances repeating a three-word term of art
without attribution is permissible. Faculty members of the Purdue University of
the US (supra) point out that copying one‘s own writings can also be
plagiarism. For example, using the same paper for assignments in more than
one course is infringement unless one receives permission from the
supervising professor.
By contrast, copyright issues seem to be much easier to handle. If you
paraphrase or quote more than a reasonable amount from a copyright source
you infringe the owner‘s copyright even if you give full attribution. In handling
both issues together you first decide if you have quoted or paraphrased more
than a reasonable amount. If so, stop there and consider whether there is
copyright infringement. If not, go to the infringement issue and make sure you
place quotation marks around parts quoted and you give attribution for
quotations, paraphrasing, and copied ideas. Of course since nothing in life is
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ever simple, there are a lot of ‗ifs and buts‘ to my remarks in the preceding
paragraph.
Firstly, even if you quote or paraphrase more than a reasonable amount you
can still escape copyright infringement by determining whether you are making
fair use of the material. If so, your copyright infringement is excused by the law.
Secondly, you may not escape plagiarism even if you give attribution. This
happens when you copy or paraphrase excessively so that the work as a
whole is clearly not your own although you give attribution. You are presenting
someone else‘s work as your own. Here are some rules for avoiding trouble.
These are not exhaustive and reference should be made to the sources in the
footnotes which give much more detail in regard to infringement problems.

5.5.3 The Research Problem
Misinterpretation of Cyber-law of Copyright Protection by IS researchers at the
University may impact negatively against Fair-Use Defense.

5.5.4 Suggested Rules to Follow
1. Give the usual source information (author, date, title, publisher, page or section
number) for all direct quotes and enclose the quotes in quotation marks.
Indicate internal deviations from the quote in square brackets and indicate
omissions by three dots.

2. Give the usual source information (author, title, date, publisher, page or section
number) for all paraphrased passages but do not enclose in quotation marks.
3. The above rules apply even if the quoted work is not copyright, e.g. is a United
States government work in the public domain.
4. If the work is public domain you may quote as much as you wish without
infringing copyright but you must still avoid plagiarism.
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5. It is not possible to establish a fixed rule on how much can be quoted or
paraphrased without infringing copyright or committing plagiarism. The
following points will help with regard to copyright.
6. There are TWO separate stages or tests in determining whether copyright
infringement occurs. If you potentially infringe under the first test you still have
a chance of escaping infringement under the second test.
7. First test: Have you quoted or paraphrased so much that there is a ‗substantial
taking‘ of the work? If the answer is ‗no‘, there is no infringement. If the answer
is ‗yes‘ proceed to the second test. The second test is: Even if there has been
a ‗substantial taking‘ did you nevertheless exercise ‗fair use‘ of the copyright
work?
8. Discussion of the first test: The ‗substantial taking‘ test involves the legal rule
that copying is not an infringement until enough is copied either quantitatively
or qualitatively so that there is a substantial taking or ‗unlawful appropriation‘.
Note that in this test it helps little to avoid infringement to provide author, title,
date, publisher, and page or section number. In other words, giving proper
attribution to your source will not negate infringement by a ‗substantial taking‘
although it may help prove that you did not intend to infringe.
9. How do you decide in practice whether there has been a ‗substantial taking‘?
10. One practical test is that your quotes or paraphrasing from a particular source
should not be a substantial portion of your work or a substantial portion of the
copyright work. This can be measured by quantity (number of words) or quality
(relative importance in the copyright work and/or your work of the portion
quoted/paraphrased). Quantity (number of words) is also measured as a
proportion of the total number of words in the copyright work and your work.
Note that the test for ‗substantial taking‘ under copyright law is not the same as
the test for plagiarism.
11. Where charts, graphs, tables, or artwork are used apply a similar test as the
above.
12. Instinct and gut feeling play a large part in the process. Generally, ask yourself
how you would feel if the roles were reversed and it is your original work that is
being used.
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13. If you conclude that there has been a ‗substantial taking‘ you still have a
chance to escape infringement by using the second test.
14. Second test: Fair use.
15. Even if there is a substantial taking the infringement can be excused by ‗fair
use‘ of the material quoted or paraphrased. Whether there is fair use depends
on various factors, including, the effect of your quotes/ paraphrasing on the
other author‘s potential market for, or value of, her copyright work; the amount
and substantiality of the portion you used; whether your use is of a commercial
nature or for nonprofit educational purposes; and the nature of the work used.
16. All four of these factors must be considered. They should be weighed together
and not treated in isolation from each other.
17. I shall deal with each of the fair use factors in order of importance:
18. Effect on the other author‘s market: If your readers stop buying the copyright
work because they can get the same information from your work, you may
have difficulty in showing fair use.
19. Amount and substantiality of the portion you used in relation to the copyright
work as a whole. This can be measured by quantity (number of words) or
quality (relative importance in the copyright work and/or your work of the
portion quoted/paraphrased). Quantity (number of words) is also measured as
a proportion of the total number of words in the copyright work and your work.
Where charts, graphs, tables, or artwork is used apply a similar test as the
above. Instinct and gut feeling play a large part in the process. Generally, ask
yourself how you would feel if the roles were reversed and it is your original
work that is being used. This test is confusing because it is similar to the
‗substantial taking‘ test (see above).
20. Nature of the copyright work. The more creative the copyright work, the more
protection it is given and it is less likely that fair use will be found. The more
informational or functional the copyright work, the more likely fair use will be
found. Examples of creative work are fictional novels and short stories. You
will usually deal with less creative (factual) work.
21. The purpose and character of the use, including whether the use is of a
commercial nature or is for nonprofit educational purposes. A fair use defense
is more readily recognized when material is copied for purposes of education
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and research or for some other productive use such as criticism and review.
With criticism and review, substantial passages may be quoted because the
review merely supplements, but does not replace the function of the work
being reviewed. Public policy plays a part. Also, false statements to the
copyright owner about your intended use, is a factor against fair use.
22. Use after permission is sought and refused can still be fair use. Therefore one
should not hesitate to request permission.
23. When in doubt ask the copyright owner for permission. Available online from
<http://www.wikipadia.com>.

5.5.5 Summary on Dissertation Synopsis and Analysis
To summarize all the above and for one to understand these fairly easily, put
yourself in the copyright holder‘s position. How would you feel if you were the
copyright holder? Consider the first, ‗substantial takings‘ test. If you do not pass
that test, go on to the ‗fair use‘ test. Again put yourself in the copyright holder‘s
position. Above all use your commonsense.

5.6 SUMMARY ON EMPIRICAL DATA ANALYSES
This chapter analyzed data obtained from empirical research and contextual
interviews were also analyzed. It embraced, in its analyses, the IS intuitive
exposure of the applicability of the cyber-law of copyright and the fair-use
doctrine and the approaches with specific focus on conflict between the two
approaches for IS researchers, rather than those of the legal perspective.
Earlier scholar, Robinson (1950) warns against the conclusions drawn from
analysis conducted at a group level, as is the case with this research
study that they may not always apply at the individual level. Conversely,
analyses at the individual level may not apply to the group level. This
ecological fallacy has been observed in terms of generalization made. In
principal, the analyses have been conducted at the level at which
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generalizations should be made. The next chapter focuses on the findings
for interpretation and evaluation of this dissertation.
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CHAPTER SIX: DISCUSSION AND
INTERPRETATION OF RESEARCH FINDINGS
6.1 OVERVIEW
Although to some extent the preceding section of the previous chapter
coughed more like interpretation of findings, it essentially analyzed data
obtained from empirical research and contextual interviews. It covered the IS
intuitive exposure of the applicability of the cyber-law of copyrights and the fairuse defense and the approaches with specific focus on conflict between the
two approaches on IS research. In nutshell, this research has generally
looked into ways of circumventing the possibility of infringement and the
misinterpretation of copyright law by (1) extensively examining cyber-law
of copyrights protection and the fair-use defence and then (2) conducted
empirical research in the ICT faculty of TUT. It has been indicated that as
the IS researchers fare with the impression that copyrights law is, to some
extent, only limited to printed and not digital information, the IS
researchers, as they are not legal experts, need some form of legal
orientation on copyrights law in order to promote IS scholarship. This has
been evidenced by the hypothetical scenario referred to as chilling effects
above.
Cyber-law of copyrights and the fair-use defense have been fully detailed and
thus illuminated on the core problem. These discussions were based on
perspective on the issues, controversies, problems, based on the research
problem, namely misinterpretation of cyber-law of copyright protection by IS
researchers at TUT, and have been seen in a given scenario and through the
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empirical data analyses how negatively they indeed impact against the FairUse Defense.
Having followed all ethical and policy requirements producing reliable
results ultimately thereto, this chapter will now unpack and bring down the
findings with which it provides the purposive interpretation as a final product of
the problem of this dissertation. This chapter therefore focuses on the analyses
and the interpretation of the findings of this research. Before providing the
solution in order to reach meticulous apprehension, these findings are then
hereunder discussed.

6.2 RESEARCH FINDINGS
The research findings, in respect of the investigative research questions
relating to the research problem and notwithstanding the restrictive
interpretation of the court decision and the concomitant descriptions of the
qualitative research frameworks and interviews, but not limited to, units of
data analysis and empirical study, have been arrived at.

6.2.1 Cyber-Law of Copyright Protection
Regarding the use of the copyright protected works by the IS researchers,
there were always some conflicting ideas surrounding certainty as to copying
de minimis or substantially. The IS researchers simply did not have an idea as
to where to draw a thin line between whether or not the copying exceeds the
limits of fair-use defence. This presented a huge problem on the promotion of
scholarship.
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6.2.2 Fair-Use Defence
Empirical research in conjunction with the given scenario, showed that the
IS researchers‘ use of others‘ copyrighted works indicated no due regard,
and thus conflict, in respect of the fair dealing as there is such evidence as
to the misinterpretation of cyber-law of copyrights protection and legal
technicalities as to substantial copying. So for example, the IS researchers
did not understand the limits of substantial copying as to where exactly
infringement starts manifesting into plagiarism. De minimis copying was
not clearly understood as where it begins and where it ends. On the
question of how the infringement of the original works constituted
infringement, the IS researchers were not very conversant of whether copying
a qualitative part of someone‘s works constituted infringement or even worse,
taking someone‘s entire work, although small or de minimis copying, was just
like a new invention to many. Lastly, that there were no juridical limits as to the
amount to be used as a result of which fair-use defense can possibly never be
revoked or relied upon resulting in potential lucrative litigation with probability of
high legal costs against IS researchers.

6.2.2.1 Conflict
The underpinning concept of this study as discussed was the CONFLICT
between copyrights holders and the IS researchers as secondary users and
whether or not the fair-use as a defense would be accepted as a defense.
Using the conflict theory approach, it was found that the court would set aside
the defense if substantial taking would be more than it could have been. This
would differ depending on circumstance of every case brought before the court
and yet, it was also indicated, that the decision at best, lied with the copyright
holder in the end and further that one might not escape liability, at worst, by
showing how much of another‘s work one did or did not take. I find this last
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view extremely betrayal and has in fact, worsened the conflict instead of
weakening it and thus, leaving the argument of the research study futuristic.

6.2.2.2 Related Court Case
The court case also covered the substantial part of the theme of this research
on copyrights and fair-use and moreover that it is even a court judgment, it
confirmed the research findings in totality. In FAPL v Ploni (1636/08, Motion
11646/08 September, 2009) it was found that the interest of the society
should be protected, meaning that and in addition to these findings, the interest
of the copyright holders subjective rights must not in any way be tempered
with. This judgment confirmed the conflict embedded in this research and
therefore leaves this research futuristic. This decision does not necessarily
address the theme of the whole research problem entangled in the research
topic. The decision however, indicated the conflict brought about by
misinterpretation of cyber-law of copyrights by IS researchers generally and
denotes the importance of the interest of society.

6.2.3 Summary on the Research Findings
As shown above, the question still remains as to what exactly it is and to what
extent fair-use should be considered fair according to the ‗fair-use doctrine‘ if
someone‘s work has to be copied. An infringement may not be averted simply
by showing how much of the copyrighted work one did or did not take. It was
rarely possible to tell where de minimis copying begins and where it ends. The
question still remains open-ended. On this, what would the opinions of
researchers, academics and libraries be?
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6.3 RESEARCHERS, ACADEMICS AND E-LIBRARIES
6.3.1 Overview
The viewpoints of both the legal and the IS researchers, including academics
and e-libraries from the Law and IS perspectives respectively will be
condensed in order to then reach a comparison between the two schools of
thought in respect of Copyright Protectionism and E-Libraries on the one

hand and Promotion of IS Scholarship on the other. (Wyatt, 2005;
Masango, 2009)

6.3.2 Legal Researchers and Academics
Most legal scholars on copyrights, including (MacQueen, Waelde & Graeme
Laurie, 2007) are of the suggestion that ICT, for example the Internet, has
reduced a conflict and skepticism between copyright and fair-use associated
with legal research and academic writing, including their findings thereby
authenticating and strengthening same. According to this emerging view on
this conflict, third party use of copyrighted material could realistically usually
only take place with the express consent of the copyright holder, so they say.
This view has been expressed by majority of the legal researchers including
Mr. Genievev and Adv Wannado. In the end of it all, the final say, they
emphasized, remains with the originator and no one else. This concurs with
the aims and objectives of this research.

6.3.3 Viewpoint of IS Researchers and Academics
What presents a problem then is that very fewer than not of IS researchers
and academics on cyber-law of copyrights protection are of the suggestion that
ICT has in fact increased a conflict and skepticism between copyright and fairA Conflict Theory Approach for the Information Systems Researchers
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use associated with IS research and academic writing, including their findings.
According to this view on this conflict, third party use of copyrighted material
could prove fatal for the taking (copying) without express consent of the
copyright holder. This view, with respect, is misplaced. Someone else‘s work
can in fact be copied without his permission whether expressly or impliedly, for
as long as it is meant for research and academic purposes, that proper
acknowledgement has been made and provided, as indicated, that qualitative
part does not exceed the unspecified limits.

6.3.4 Copyright Protectionism and E-Libraries
Conflicting Ideologies are that the IS researchers and academics are not as
one about the type of protection that copyrights confers on literary works, it
seems appropriate to empower them through educating and communicating
licensing terms and conditions to all involved with digital information. Where
librarians and IS researchers are educated and are legally oriented with
copyrights protection, it may help to curb conflicts and lead to improved access
to digital content that will help promote IS scholarship (Masango, 2009). There
is also a conflicting misconception that copyright laws deal with analogue
information while licensing agreements deal with digital information. It can
therefore be argued that if and when most librarians and IS researchers and
copyrights holders are formally intuited on what copyright does and does not
protect, it is likely that conflict amongst them would no longer prevail,
consequently helping to improve access to information and scholarship
(Masango, 2007). Before providing a solution to the research problem, it is
desirable to narrow the discussions to a close through a brief commentary.
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6.4 COMMENTARY
This section revisited the research problem, questions and the related
court decision in order to add more sense and effect to the findings that
have been reached. These were put together as units of analyses for
purposes of interpreting the findings more logically. The three research
questions have been put logically to provide brief answers to cyber-law of
copyrights protection and fair-use doctrine respectively, in addressing the
research problem.
Putting all the three Research Questions together in line with the research
Problem, it would be necessary to restate that conflict once again owing to
the fact that the final say lies with the owner of the original works copied, was
unavoidable. In other words, you cannot just escape liability by showing how
much of work you did or you did not take. Therefore due care should at all
times be exercised in order to avert the consequences of infringement taking
into account the penalties and legal costs. It would then be mentioned here
that every high court is the custodian of the legal rule for the protection of the
interest of the society at large (Scott et al., 2009: 3; Chetty, 2007: 3-5). The
rights pertaining to IP are, as with other rights, limited to a certain extent. In
order to strike the balance, secondary copyright acts should be allowed
through fair-use in strictly circumscribed conditions.
With regards to the hypothetical scenario, TUT, like any other academic
institution, should observe the cyber-law of copyrights protection regulated by
the Copyrights Act 98 of 1978 including its library both of whom are the
custodians of digital information and it is argued here that it should be the duty
of TUT to orientate not only the IS researchers but also its library failing which
TUT may personally be held vicariously liable for the failure of its organs to
observe the copyright law. It is strongly advisable to hold workshops or even
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seminars from time to time in order for the digital users to always be kept
abreast of and avert infringement.

6.5 RECOMMENDATIONS
As this research has looked into ways of circumventing the possibility of
infringement and the misinterpretation of copyright law on digital
information with the research findings been provided and discussed, I now
turn to provide the solution to this problem. Since it is apparent that most IS
researchers through e-libraries are not conversant with copyright law and the
content of e-licensing agreements respectively, it would then be preferable for
all those IS researchers who temper with digital content to be abreast with
legal technicalities and terms and conditions of e-contracts pertaining to elicenses in order to promote IS scholarship. This is not only to curb global
research conflicts about e-contracts on licensing, as e-licenses are not
consistent in their approach to copying, but also to eradicate infringement
occurring through massive infringements. With regard to hypothetical scenario
once more, TUT acted firmly according to its policies on copyrights
infringement by removing Prof Pierre from its system as the Prof had a hand in
gross infringement having taken place. Tlou, the actual researcher
perpetrator, who perpetrated infringement must also be dealt with accordingly,
otherwise the law would have to be called in to take its course.
In order to better access digital content to promote IS scholarship, tuition into
what copyrights protects and knowledge of terms and conditions of e-licensing
agreements is an absolute ingredient to this necessity. However, IS
researchers including e-librarians have to first be properly informed of what
copyrights protect and about e-licensing agreements, on digital content
thereafter it would be known that we shall have developed a functioning
channel through which IS scholars can better access electronic content to
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promote IS digital scholarship. The following chapter then, and finally, focuses
on the global evaluation of the dissertation.

6.6 CONCLUSION
This dissertation discussed saliently the divergence on the use of cyberdigital copyright protected material of the author referred to as ‗fair-use‘ or
fair dealing. The discussions answered the three most important questions
of the dissertation. The question of what is it and to what extent fair-use
should be considered fair according to the ‗fair-use doctrine‘ was seen to
be an issue that depends on an individual common sense. The
concomitant consequences or remedies on the unauthorized use of cyberdigital protected material are the legal penalties and injunctions accorded
to the infringed and thus, this can neither be treated on the basis of take-itor-leave-it nor a win-win situation. Our law on these matters provides that
every time someone else‘s copyrighted works, when used, should and
must be properly acknowledged protecting an interest of the author. And
this was indicated as aiding to avoid pretences of false ownership. To
answer these questions, this dissertation focused on the impact of cyberlaw of copyright on academic and research institutions using Information
Systems Research as qualitative methodology and more specifically,
dynamic knowledge management methods peculiar to this topic.
This dissertation argued that the misinterpretation of electronic or digital
information on the use of copyright protected works may impact negatively
to IS research. It has been indicated that the lack of proper or adequate
acknowledgement would normally create problems as the secondary
users would now be pretending to be the original author, something which
amounts to theft or fraud, when using digital copyright protected works of
other authors. In addressing this concern, this dissertation covered topics
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on how copyright infringement manifests into cyber-digital plagiarism and
how cyber legislation including the lack thereof, influenced access to
original works. It used literature on cyber-law and the ideas of academic
scholars in this field, including European Union Directive. As already been
seen, the lack of proper acknowledgement on the use of digital copyright
protected works and the misinterpretation of cyber-law of copyrights would
indeed impact negatively to IS research. Given that as the IS researchers
fare with the (wrong) impression that copyrights law is, to some extent,
only limited to printed and not digital information, they, as are not legal
experts, indeed need some form of legal orientation on the interpretation
of copyrights law in order to promote IS scholarship.
Human beings are unique in their capacity for rational action. In the
research, the rationale for action was determined by the infringement of
copyrights subjective rights and the application of fair-use in relation to the
misuse of digital information. Yet again, a living human could be defined in
part by their capacity for rational decisions, where a phenomenon is
action-based on responses determined by situational conditions. The
research observed and then attempted to understand, through careful
analysis and interpretation of empirical data, the phenomenon of
infringement in terms of IS research influenced by subjective copyrights
infringement. Paraphrasing Heidegger, the question can be asked: Can
phenomenology, if we involve ourselves deeply with it, do something with
us? An answer is provided by the research: By having an empirically
informed knowledge of how IS researchers use substantial copying and
the invoking of fair-use defense in a digital research environment – the
actions and operations an IS researcher uses to absolve a plagiarismrelated problem — we can improve deep-rooted copyrights awareness
aspects of the Web environments where infringement takes place, and
therefore influence the phenomenon of copyrights protectionism.
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Here is the practical contribution of the dissertation: Providing insight on
how subjective copyrights misinterpretations impact negatively against the
IS researchers on fair-use defense could be enriched through improving
copyrights awareness aspects of digital research environments, where IS
research scholarship — is to take place. The research gave insights on
how copyright protected works can be used and suggested some tests as
to what extent risky substantial copying actions could be positively
ameliorated by invoking fair-use defense. Furthermore, in the research,
where IS researchers use copyright protected works of others,
communication technologies may become the emerging context of
interaction for negotiating consensual permission. Accordingly, the use of
technology no longer simply takes place in contexts but instead, they
create contexts of interaction.
To provide such personalized social support to IS researchers could be a
fundamental step to resolve the practical challenge facing South African
academic and research institutions. It will be most interesting for the IS
practitioners to realize that the South African academic and research
institutions can only achieve the above purpose through elimination of the
misinterpretations and thus, — the conflict existing between cyber-law of
copyright protectionism and the invoking and application of fair-use
defense and the imbalance existing between the two, by using IS
research. For the reason that people use social awareness to influence an
action-based decision, the findings of the research and their practical
relevance need not be confined to the South African context.
This research has been an exploring expedition towards understanding
the phenomenon of a conflict on cyber-law of copyrights and the fair-use
doctrine for the IS researchers where subjective digital copyrights
misinterpretations manifest into digital plagiarism. For me, the learning
and the writing up of the dissertation have been invaluable experiences.
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My one and the only sincerity is the hope that the reader would also have
experienced this sense of enlightment which for me characterized the
research study‘s expeditious exploration. But then finally, the problem
currently facing management at present is that the consumer (i.e.,
researchers, academicians, etc.) — pays by all sorts of hidden levies by
the government of making copies and all sorts of digital storage systems.
The point here is whether copyright is still worth protecting. It is always, as
if it is an agreed principle, about the protection of it by law. But it also
strangles the fundamental principles of privacy, freedom of information,
free expression and innovation. On the part of IS research, is the
protection of digital information on copyrights therefore really worth this
price?
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8.0 APPENDICES

Research E-Questionnaire
This questionnaire is to get your view and experience in using electronic information for
purposes of research. Your participation is very important and yet voluntary where you
may opt out if uncomfortable. There is absolutely no wrong response. Thank you for
being part of cyber-law of copyrights and fair-use research project.
Gender……………………………………...
Department…………………………………
Faculty………………………………………
Supposing that sometimes around 2008 you and your colleague IS lecturer M, both
enrolled for the master‘s degrees in the ICT faculty through the supervision of one Prof H.
Upon somewhere towards the completion of your studies, your research work proved
very satisfactory as compared to M‘s, meaning that very soon you will be graduating.
Realizing this, M then and thence, with the assistance of Prof H, grabbed hold of your
research work in its electronic format changed only your name to that of M pretending
that M was the original author other than yourself. Read these facts carefully as the
questions that follow are based on this scenario.
Note: This scenario is based on Hypothetical Scenario set out in the introductory chapter
(cf 1.3.2) and is focusing primarily on substantial copying other than suggesting to
incriminating anyone in particular.
THEME ONE
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Cyber-law of Copyrights Protection
1 In your opinion what is copyright? Indicate with a tick.
o
o
o
o
2.
o
o
o
3.
o
o
o
o

4.

My research writing is copyrighted;
My research output is copyrighted even before publication;
My teaching material and resources are copyrighted; or
I can use another instructor‘s material without permission.
Briefly explain
Does copyright protection give you a limited monopoly on your work?
Does M have certain rights to use the work while it is still under copyright
protection?
What would you actually do in these circumstances?
Say whether True or False
Infringement is M‘s intentional taking of your work, and claiming it as his/her own;
Qualitative portion of your protected works no matter how trivial it may seem, is
protected;
Copyright, being one of the types of IP rights, vests certain rights in you, the
owner of copyright protected works; and
The type of your work being protected by the Copyrights Act restricted by
copyrights is literary works.
Say whether you agree or not with the statements that follow by indicating Yes or
No.

o
o
o
o

Under current law, the length of protection offered by copyright is your life plus
fifty years;
When copyrights protection terminates, these works automatically become a
public property. This is what is legally termed res nullius and the work thus falls in
public domain;
For this work to be in the public domain you must specifically opt-out of copyright;
or
Copyrights protection ends when fair dealing exemption allowing M to copy
portions of this work for certain purposes such as research, criticism, teaching,
and under certain circumstances that will not interfere with your legitimate rights.

5.

Your permission for copying might have been regarded as the best way of termination
of copyrights protection. In what way would you prefer to grant this permission?
Orally
in writing
by conduct

6.

Is amount copied relative to the whole work?

7.

How fair is it before the eyes of our law for your work, as your IP to be legally
compromised for the sake and expense of M?

8.

Where does de minimis copying begin and where does it end?
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9.

To remove this conflict, what then do I ought to know what to do in these
circumstances as a novice IS researcher?

10.

Would you have allowed M to copy three hundred words?

THEME TWO
Fair-Use Defense
1 In your opinion, what is fair-use?
o
o
o
o
o
2.

Fair use is an affirmative defense that can be raised by an individual who is sued for
copyright infringement – 1 or 2
The burden lies with the defendant who invokes the fair-use defense to prove that her
or his use of the copyrighted work of another should be legally permitted,
notwithstanding the copyright owner's exclusive rights in her work – 1 or 2
One of the purposes of fair-use is to form incentives for authors to create new works by
giving them rights that will allow them to make money from their works – 1 or 2
Fair use fits into this scheme by giving the public the right to use copyrighted works in
certain situations even though the author has exclusive rights – 1 or 2
The fair use doctrine was originally a judge-made doctrine embodied in case law – 1 or
2
Would fair-use of your work based on the general public importance other than
that of M, i.e. the public's rights as counter weight to your copyright rights, be
accepted as defense?

3.

Was there any rationale for purpose of fair-use defense?

4.

Is any use that seems fair a fair-use?

5.

How much of the work was used or was copying entire work, fair-use or not?

6.

What was the importance of the infringed work?

7.

Was a "non-copyrighted equivalent of the work" available to M or was fair-use
treated on the basis of take-it-or-leave-it or was it a win-win situation?

8.

Was the dealing "reasonably necessary to achieve the ultimate purpose"?

9.

Was the use likely to affect the market of your original work?

10.

Would you have considered the extent of fair-use to have been fair?

THEME THREE
Infringement
1
o

In your opinion what is infringement? Indicate with a tick.
Substantial taking;
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o
o
o
o

De minimis copying;
The practice of claiming or implying original authorship or incorporating material from
copyright holder‘s electronically written or created works;
Copying of a small amount of copyright holder‘s copyright protected works; or
A set of exclusive subjective rights granted to the author or creator of an original
work within the digital environment through the Web.

2.

Does social importance override the commercial purpose of fair-use?

3.

Would copying a small part of this work amount to a substantial part of the work
for the purposes of infringement?

4.

What would your reason for saying so be?

5.

Give any anti-plagiarism software that you might happen to have used to know of
this infringement.
If on the other hand permission was never asked for or granted and your work is
nonetheless copied as it were, infringement is committed.

6.

7.

In order to avert infringement; does someone else‘s work have to be published to be
protected?

8.

For purposes of infringement, a work that is created is automatically protected under
copyright law from the moment of its creation.

9.

To avoid infringement, what exactly is it and to what extent fair-use should be
considered fair according to the ‗fair-use doctrine‘?

10.

What would be the concomitant permissibility between cyber-law of copyright
protection and fair-use defence in this case that would assist M to avert
infringement?

General
Considering the above scenario, what is your general feeling about the conflict between
copyright protection and fair-use defense in order to avert infringement?
Your cooperation will always be appreciated.
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Consent Form

FACULTY OF ICT

Research Unit
July 2007
Informed Consent
Title :
Department/Unit:
Investigators:
Tshwane University of Technology, Pretoria:
………………….. (MTech: Business Information Systems student)
…………………… (Supervisors)
I _____________________________________________________________, have
volunteered to participate in a study being conducted by the above listed investigators.
The main purpose of this study is to ……………………………………………………….
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The overall study design will require that I conduct interviews and hand out a
questionnaire to the following participants of the study:
o
o
o

Community members of …………………in the ……………….Province;
The Technical representatives of the ……………..
The management at the Head office in …………….. in charge of the
………………….in South Africa.

Page 1 of 2
Initials__________)

(Research

Participant‘s

Exclusions
To my knowledge, I do not have a problem to be excluded from this study.
Confidentiality
I understand that the information provided by this study may be used for research
purposes, including publications in research journals. All individual information will be
coded and at no time will my personal identity be revealed.
Voluntary Participation
The nature and purpose of the interviews and questionnaires will be explained to me. I
understand that participation in this study is voluntary and refusal to participate will
involve no penalty or loss of benefits to which I am otherwise entitled. I understand that I
may withdraw from participation at any point in the study with no penalty.
Benefits of Participation
The benefits of participating in this study are: My participation will make a contribution to
further understanding of how the PIT system in my community can be used to access
information.
Persons to Contact with Questions
I understand that the principal investigator in this study is …………… and that I may
contact him if I have any additional questions (012-………) I may also contact any of the
co-investigators: Prof …………. (012-………….) … (012-……………….).
Consent to Participate
I certify that I have read all of the above and received satisfactory answers to any
questions that I asked. I willingly give my consent to participate in this research study.
(I will be provided with a copy of this signed Informed Consent).

____________________________________________
Participant=s Name (print)
Date
____________________________________________
Participant=s Signature
Date
____________________________________________
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Witness= Signature
Date

―To Repeat What Others Have Said, Requires Education,
To Challenge It, Requires Brains‖
Nafta Mokate Lehobye
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